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40 CFR Parts 51 and 52
[ FRL- 7414-6; RIN 2060- AK28; El ectroni c Docket OAR-2002- 0068
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Prevention of Significant Deterioration (PSD) and Non-
attai nment New Source Review (NSR): Equi pnmrent Repl acenent
Provi sion of the Routine Mintenance, Repair and Repl acenent
Excl usi on

AGENCY: Environnmental Protection Agency (EPA).

ACTI ON:  Final Rule.

SUMVARY: The EPA is finalizing revisions to the regul ations
governing the NSR prograns nandated by parts C and D of
title |l of the Cean Air Act (CAA). Today' s changes refl ect
EPA’ s incorporation of comrents fromthe proposed rule for
“Prevention of Significant Deterioration (PSD) and Non-

attai nment New Source Review (NSR): Routine Mintenance
Repair and Repl acenent” (67 FR 80290; Decenber 31, 2002).
These changes provide a category of equi pnent replacenent
activities that are not subject to Major NSR requirenents
under the routine maintenance, repair and repl acenent (RVRR)
exclusion. The changes are intended to provide greater

regul atory certainty without sacrificing the current |evel

of environnental protection and benefit derived fromthe NSR
program W believe that these changes will facilitate the

safe, efficient, and reliable operation of affected



facilities.

EFFECTI VE DATE: This final rule is effective on [|INSERT
DATE 60 DAYS AFTER PUBLI CATI ON I N THE FEDERAL REQ STER] .
ADDRESSES: Docket. Docket No. A-2002-04 (Electronic docket
OAR- 2002- 0068) , contai ning supporting information used to
devel op the proposed rule and today’'s final rule, is
avai |l abl e for public inspection and copyi ng between 8:00
a.m and 4:30 p.m, Mnday through Friday (except governnent
hol i days) at the Air and Radi ati on Docket and I nfornmation
Center (6102T), Room B-108, EPA West Buil ding, 1301
Constitution Avenue, NW Washi ngton, D.C. 20460; tel ephone
(202) 566-1742, fax (202) 566-1741. A reasonable fee may be
charged for copying docket materials.

Worldwi de Wb (WAMN . In addition to being available in the

docket, an electronic copy of this final rule will also be
avai l abl e on the WAW t hrough the Technol ogy Transfer Network
(TTN). Follow ng signature, a copy of the rule will be
posted on the TTN s policy and gui dance page for newy
proposed or promnul gated rul es:

http://ww. epa. gov/ttn/oarpq.

FOR FURTHER | NFORMATI ON CONTACT: M. Dave Svendsgaard,

I nformation Transfer and Program I ntegration Division (C339-
03), US EPA Ofice of Alr Quality Planning and Standards,
Research Triangle Park, North Carolina 27711, tel ephone 919-
541-2380, or electronic nmail at svendsgaard. dave@pa. gov,

for questions on this rule.



SUPPLEMENTARY | NFORVATI ON

Regul ated Entities

Entities potentially affected by this final

i ncl ude sources in al

i ndustry groups.

The

sources potentially affected are expected to

fol |l om ng groups:

action

majority of

be in the

ndustry & oup ST C? NAT CSP

El ectric Services 491 221111, 22111272, 221115,
221119, 221121, 221122

Petrol eum ReT1 ni ng 291 224110

I'ndustrial I norganic 20l a2o5l1el, 525120, 3525151,

Chem cal s 325182, 211112, 325998,
331311, 325188

'ndustrial Organic 280 325110, 3525132, 325192,

Chem cal s 325188, 325193, 325120,
325199

M scel | aneous 209 329520, 525920, 3525910,

Chem cal Products 325182, 325510

Nat ural Gas LI qul ds 152 211117

Natural Gas Iransport 492 480210, 221210

Pul p and Paper MI11s 201 322110, 322121, 322122,
322130

Paper MI11s 202 322121, 3221227

Aut onobi | e all osblll, ss06ll”Z, 550211

Manuf act uri ng 336992, 336322, 336312,
336330, 336340, 336350,
336399, 336212, 336213

Phar maceut1 cal s 283 325411, 352541272, 325415,
325414

St andard | ndustrial C assification
b North Anmerican Industry Classification System




Entities potentially affected by this final action also
include State, local, and tribal governnents that are
del egated authority to inplenent these regul ati ons.
Qutline

The information presented in this preanble is organi zed
as follows:

| . General Information

A How can | get copies of this docunent and ot her
related i nformation?
1. Docket
2. El ectroni c Access

B. Where can | obtain additional information?

1. Background

A What is the RVRR excl usion?

B. | ssues Surroundi ng the RVRR Excl usi on

C. Process Used to Develop This Rule

D. What We Proposed

I11. Equi prent Repl acenent Provision

A Overview and Justification for Today’s Fi nal
Action

B. VWhat is an identical or functionally equival ent
repl acenent and why should such an activity be
consi dered RVRR?

C. VWhat cost Iimt has been placed on the equi pnent
repl acenent approach?

VWhat will be the basis of applying the 20-percent
t hreshol d?

E. What basic design paraneters are being established
to qualify for the equi pnment replacenent
provi si on?

F. What col | ection of equi pnent shoul d be consi dered
in applying the equi pnment replacenent provision
and how should it be defined?

G Consideration of Non-emtting Units as Part of the
Process Unit

H. What is the accounting basis for the process unit?

l. Enf or cenment

1. Conpl i ance Assurance
2. CGeneral |ssues
Quantitative Anal ysis
Consi deration of O her Options
1. Annual Mai ntenance, Repair and Repl acenent
Al | owance
2. Capaci ty-Based Option
3. Age- Based Option

A&



L. Specific List of Excluded Activities

M St and- al one Excl usion for Energy Efficiency
Proj ects

N. Legal Basis
1. How does the NSR Program address existing

sources and why is today’s rul e consi stent
with this approach?
2. Wiy today’ s rule appropriately inplenments the
Clean Air Act definition of nodification?
V. Admnistrative Requirenents for This Rule
A Executive Order 12866 - Regul atory Pl anni ng and
Revi ew
B. Executive Order 13132 - Federalism
C. Executive Order 13175 - Consultation and
Coordination with Indian Tribal Governnents
D Executive Order 13045 - Protection of Children
from Environmental Health Risks and Safety R sks
E Paperwor k Reducti on Act
F Regul atory Flexibility Act (RFA), as Anended by
the Smal | Business Regul atory Enforcenent Fairness
Act of 1996 (SBREFA), 5 U S.C. 601 et seq.
Unf unded Mandates Reform Act of 1995
Nat i onal Technol ogy Transfer and Advancenent Act
of 1995
| . Executive Order 13211 - Actions Concerning
Regul ations That Significantly Affect Energy
Supply, Distribution, or Use
J. Executive Order 12988 - Civil Justice Reform
V. Effective Date for Today’ s Requirenents
VI. Statutory Authority

o

| . General Information

A. How can | get copies of this docunent and other rel ated

i nf ormati on?

1. Docket. The EPA has established an official public
docket for this action under Docket |ID No. A-2002-04. The
of ficial public docket consists of the docunents
specifically referenced in this action, any public comments
recei ved, and other information related to this action.

Al though a part of the official docket, the public docket

does not include Confidential Business Information (CBl) or



ot her information whose disclosure is restricted by statute.
The official public docket is the collection of materials
that is available for public view ng at the EPA Docket
Center, (Air Docket), U S. Environnmental Protection Agency,
1301 Constitution Ave., NW Room B108, Ml Code: 6102T,
Washi ngton, DC, 20004. The EPA Docket Center Public Readi ng
Roomis open from8:30 a.m to 4:30 p.m, Mnday through
Friday, excluding |legal holidays. The tel ephone nunber for
t he Reading Roomis (202) 566-1742. A reasonable fee may be
charged for copying.

2. Electronic Access. You nmay access this Federal Register

docunent electronically through the EPA Internet under the

“Federal Register” listings at http://ww. epa.gov/fedrgstr/.

An el ectronic version of the public docket is available
t hrough EPA' s el ectronic public docket and comment system
EPA Dockets. You nmay use EPA Dockets at

http://ww. epa. gov/ edocket/ to submt or view public

comments, access the index listing of the contents of the
of ficial public docket, and to access those docunents in the
public docket that are available electronically. Once in
the system select “search,” then key in the appropriate
docket identification nunber.

Certain types of information will not be placed in the
EPA Dockets. Information clainmed as CBI and ot her
i nformati on whose disclosure is restricted by statute, which

is not included in the official public docket, will not be



avail abl e for public viewmng in EPA's electronic public
docket. EPA' s policy is that copyrighted material will not
be placed in EPA s electronic public docket but wll be
available only in printed, paper formin the official public
docket. To the extent feasible, publicly available docket
materials will be nmade available in EPA's el ectronic public
docket. Wen a docunent is selected fromthe index list in
EPA Dockets, the systemw || identify whether the docunent
is available for viewing in EPA"s el ectronic public docket.
Al though not all docket materials nmay be avail abl e
el ectronically, you may still access any of the publicly
avai |l abl e docket materials through the docket facility
identified in section |I.A 1. of this preanble. The EPA
intends to work towards providing electronic access to al
of the publicly avail able docket materials through EPA s
el ectroni c public docket.

For additional information about EPA's el ectronic
public docket visit EPA Dockets online or see 67 FR 38102,
May 31, 2002.

B. Where can | obtain additional informtion?

In addition to being available in the docket, an
el ectronic copy of today's final rule is also available on
the WAVt hrough the Technol ogy Transfer Network (TTN).
Fol |l owi ng signature by the EPA Adm nistrator, a copy of this
rule will be posted on the TTN s policy and gui dance page

for newly proposed or pronul gated rul es at



http://ww. epa. gov/ttn/oarpg. The TTN provides information

and technol ogy exchange in various areas of air pollution
control. If nore information regarding the TTN i s needed,
call the TTN HELP line at (919) 541-5384.

1. Background

A. Wat is the RVRR excl usion?

Title | of the Cean Air Act (CAA) established the New
Source Review progrant to help control airborne em ssions
fromma or new stationary sources of pollution. Under the
program anyone who seeks to construct a new stationary
source that will be a major source of regulated pollutants
must obtain a permt from State authorities (or, where a
State has not established its own program from EPA
directly) before beginning construction of the source. In
order to obtain the permt, the owner or operator nust,
anong ot her things, denonstrate that the new source w ||
have state-of-the-art pollution control devices.

The NSR program does not generally affect existing
sources, but it does apply if they undergo a “nodification.”
The NSR provisions of the CAA do not create their own
definition of “nodification,” instead borrow ng the
definition of the termestablished by section 111 of the
CAA, which defined the termfor purposes of the New Source

Performance Standards (NSPS) program That definition

! We broadly use the term “New Source Review,” or NSR, to encompass both the PSD
and the Non-attainment New Source Review program.



states that “[t]he term‘nodification” nmeans any physica
change in, or change in the nmethod of operation of, a
stationary source which increases the amount of any air

pol lutant emtted by such source or which results in the

em ssion of any air pollutant not previously emtted.”

Under 40 CFR parts 51 and 52, the rules we have promul gated
to carry out the NSR program “major nodification” is
simlarly defined as any physical change in or change in the
met hod of operation of a major stationary source that woul d
result in: (1) a significant em ssions increase of a

regul ated NSR pollutant; and (2) a significant net em ssions
increase of that pollutant fromthe major stationary
source.? The regulations further provide that certain
activities do not constitute a “physical change or change in
t he nethod of operation” under the definition of “major

nmodi fication.” One category of such activities is routine
mai nt enance, repair and replacenent (RVRR). The regulatory
provi sions excluding RVRR fromthe definition of change
constitute the RVRR excl usion.

B. | ssues Surroundi ng the RVRR Excl usi on

Until today, the NSR regul ati ons have not further
specified what types of activities are enconpassed by the
term RMRR  Heretofore, we have applied the RVRR excl usi on

exclusively on a case-by-case basis using a nulti-factor

2 Once a modification is determined to be major, NSR requirements apply only to those
specific pollutants for which there would be a significant net emissions increase.

9



test for determ ning whether a particular activity falls
within or outside the exclusion. It has nmade these case-by-
case determ nations both in the context of applicability
determ nations, where a source or permtting authority has
request ed EPA s gui dance concerni ng whether a particul ar
activity falls wthin the exclusion or requires a permt,
and in the context of enforcenent actions, where we have
chal | enged an activity undertaken by a source after the fact
and the source has asserted that the activity was
perm ssi bl e under the excl usion.

Thi s case-by-case approach has been praised for its
flexibility, but criticized for hanpering activities
inportant to assuring the safe, reliable and efficient
operation of existing plants. Specifically, sone of the
case- by-case determ nati ons we have nmade, particularly over
t he past decade, and particularly in a series of enforcenent
actions, have been criticized for giving the exclusion a
narrow scope that disallows replacenent of significant plant
conponents wth identical or functionally equival ent
conponents. Critics argue that the effect is to discourage
pl ant owners or operators fromengaging in replacenments that
are inportant to restoring, maintaining and inproving plant
safety, reliability, and efficiency. They further argue
that this effect is exacerbated by what they assert are the
uncertainties inherent in the case-by-case approach.

To el aborate on the uncertainty issues: Unless an

10



owner or operator seeks an applicability determ nation from
his or her reviewng authority, it can be difficult for the
owner or operator to know wth reasonabl e certainty whether
a particular activity constitutes RVRR  This gives the
owner or operator five choices, two of which the owner or
operator is not likely to select, and the other three of

whi ch have significant drawbacks for the productivity of the
pl ant .

First, the owner or operator may sinply seek an NSR
permt. That course, however, is likely to be tine-
consum ng and expensive, since it will likely result in a
requirenent to retrofit an existing plant wth state-of-the
art pollution controls which often is very costly and can
present significant technical challenges. Therefore, an
owner or operator is not likely to select this option if it
can be avoi ded.

Second, the owner or operator may proceed at risk
W thout a reviewing authority determ nation. That option,
however, is also not likely to be attractive where a
significant replacenent activity is involved, because if the
owner or operator proceeds without a review ng authority
determnation and if we later find that he or she made an
incorrect determnation on its own, the owner or operator
faces potentially serious enforcenent consequences. Those
consequences could well include substantial fines (al ong

with the further consequences of having been determned to

11



be in violation of the CAA) and penalties and a requirenent
to install the state-of-the-art pollution controls, even

t hough those controls present technical issues or represent
a significant enough expenditure that they |ikely would have
deterred the owner or operator fromseeking a permt in the
first place. The owner or operator is not likely to take
this risk if he or she believes there is a high probability
of these kinds of consequences and if he or she has other
opti ons.

Third, the owner or operator nmay seek an applicability
determ nation. That process, too, is time-consum ng and
expensive, albeit typically |l ess so than seeking a permt.
This path presents a potentially significant barrier to
today’ s global, quick-to-market industries, such as conputer
chi ps, pharmaceuticals, and autos. This approach also is
likely to result in substantial foregone activities that
woul d enhance the safety, reliability and efficiency of the
plant while awaiting the applicability determ nation.

Fourth, the owner or operator may forego or curtail
replacenents that would enhance the safe, reliable, or
efficient operation of its plant, instead opting to repair
exi sting conponents even though they are inferior to current
day replacenents because they likely have deteriorated with
use and probably are | ess advanced and | ess efficient than
current technol ogy. Foregoing the replacenent activities

al together will reduce plant safety, reliability and

12



efficiency; curtailing or postponing them does as well,
differing only in the degree of these effects.

Finally, the owner or operator may curtail the plant’s
producti ve capacity by replacing conponents with |ess than
the best technology in order to be nore certain that the
replacenent is wwthin the RVRR regul atory bounds, or he or
she may agree to limt the source’s hours of operation or
capacity or install less than state-of-the-art air pollution
controls to ensure no increase in em ssions. Either of
t hose courses, however, will also result in loss of plant
productivity.

The uncertainties are also problematic for State and
| ocal reviewing authorities. They require those authorities
to devote scarce resources to make conpl ex determ nati ons,

i ncluding applicability determ nations, and consult with
ot her agencies to ensure that any determ nations are
consistent wwth determ nations nmade for simlar
circunstances in other jurisdictions and/or that other
review ng authorities would concur with the concl usion.

| ndustry commenters strongly echoed these concerns,
asserting that the expense and del ay associated with NSR
scrutiny, whether or not the activity is ultimtely judged
to be subject to najor NSR, have caused a nunber of
facilities to forego needed and beneficial maintenance,
repair, and replacenent activities, including ones that

woul d |'i kely have reduced em ssions. |n our June 2002
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report to the President, we simlarly concluded that the NSR
program has i npeded or resulted in the cancellation of
projects that woul d have mai ntai ned and i nproved the
reliability, efficiency, or safety of existing energy
capacity.

We are persuaded that we shoul d change the approach to
t he RVRR exclusion that we have been foll ow ng for equipnent
repl acenents. The approach we have been taking often has
not enconpassed the replacenent of existing conponents with
identical or simlar new conponents that serve the sane
function, that represent a small fraction of the val ue of
the process unit of which they are a part, that do not
change the process unit’s basic design paraneters, and that
do not cause the process unit to exceed any em ssion
limtations. For the reasons noted above, this approach
tends to have the effect of |eading sources to refrain from
repl aci ng conponents, to replace themwth inferior
conponents, or to artificially constrain production in other
ways. We are persuaded that none of these outcones advanced
the central policy of the nmajor NSR programas applied to
exi sting sources, which is not to cut back on em ssions from
exi sting major stationary sources through Iimtations on
their productive capacity, but rather to ensure that they
will install state-of-the-art pollution controls at a
juncture where it otherw se makes sense to do so. [W also

do not believe the outconmes produced by the approach we have

14



been taking have significant environnental benefits conpared
with the approach we are adopting today and, indeed, we
bel i eve our new approach may well produce environnental

i nprovenents as conpared to the old one.]

We are al so persuaded that uncertainties surroundi ng
the scope of the exclusion that are associated with the
case-by-case approach tend to exacerbate the probl em
outlined above. These uncertainties can discourage
repl acenents that would pronote safety, reliability and
efficiency even in instances where, if the matter were
brought to EPA, we would determ ne that the replacenent in
guestion was RVRR  Such di scouragenent results in | ost
capacity and | ost opportunities to inprove energy efficiency
and reduce air pollution.

We believe that these problens will be significantly
reduced by the rule we are adopting today. This rule
specifies that the replacenent of conponents of a process
unit with identical conponents or their functional
equi valents will conme within the scope of the excl usion,
provi ded the cost of replacing the conmponent falls bel ow 20
percent of the replacenent val ue of the process unit of
whi ch the conponent is a part, the replacenent does not
change the unit’s basic design paraneters, and the unit
continues to neet enforceable em ssion and operational
l[imtations.

Qur new equi pnent repl acenent approach wll all ow

15



owners or operators to replace conponents under a w der

vari ety of circunstances than they have been able to do
under our prior RVMRR approach. It also provides nore
certainty both to source owners or operators who wll be
able better to plan activities at their facilities, and to
review ng authorities who will be able better to focus
resources on other areas of their environnmental prograns
rather than on time-consum ng RVRR determ nations. The
effect should be to renove disincentives to undertaki ng RVRR
activities falling within the rule, thereby enhancing key
operational elenments such as efficiency, safety,
reliability, and environnental performance. For exanple, we
anticipate that inproved safety and reliability will result
in nmore stable process operations and reduce periods of
startup, shutdown, and mal function and the increased

em ssions usually associated with them Accordingly, we
believe the rule wll pronote the central purpose of Title |
of the CAA, “to protect and enhance the quality of the
Nation's air resources so as to pronote the public health
and wel fare and the productive capacity of its population.”
CAA section 101.

We note that we continue to believe that our prior
narrower and entirely case-by-case approach to the RVRR
excl usion was consistent with the rel evant | anguage of the
CAA and a reasonable effort to effectuate its policies. At

the sane tine, we also believe that the final rule' s
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categorical exclusion of certain replacenment activities and
t he broader definition of RVRR on which that exclusion is
prem sed are |ikew se consistent with the statute’ s | anguage
and represent a better accommpbdation of the statute’s
twofold ends. We therefore have decided to adopt the fina
rul e.

C. Process Used to Develop This Rule

In the 1992 “WEPCO Rul e” preanbl e, we decl ared our
intent to issue guidance on the subject of RVRR In 1994,
as an outgrowth of neetings with the Clean Air Act Advisory
Comm ttee, we devel oped, for discussion purposes only, a
prelimnary draft that presented possible ways of how RVRR
coul d be defined. W received a substantial volunme of
coments on this docunent. W subsequently decided not to
include this prelimnary draft approach in our 1996 NSR
proposed rul emaki ng. (61 FR 38250)

In 2001, the President’s National Energy Policy
directed EPA in consultation with the Departnent of Energy
(DOE) and ot her Federal agencies to review the inpact of NSR
on investment in new utility and refinery generation
capacity, energy efficiency and environnental protection.
Qur Report to the President illustrated the problens
associated with our prior case-by-case approach to
identifying RVRR activities and underscored the advant ages
of establishing an objective bright-1ine approach for

adm ni stering the RVRR provision.
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We held conference calls with various stakehol ders
during October 2001 (including representatives from
i ndustry, State and | ocal governnents, and environnent al
groups) to discuss new ideas that were raised as to how the
RVRR provi sion m ght be inproved. The proposed RVRR rul e
refl ected many of the ideas discussed in those neetings.
Today’s final rule on the equi pnent replacenent provision is
based on careful consideration of coments received on the
proposed RVRR rul e, where we sought comment on all aspects
of our proposed approaches. Today’'s rule represents fina
action on only one part of what we proposed in Decenber 2002
— the equi pnent replacenment provision. W have decided, for
now, not to take final action on the proposed annual
mai nt enance, repair and replacenent all owance approach.

D. Wat We Proposed

The RVMRR proposal offered for conment two cost-based
approaches for determ ning what constitutes routine
mai nt enance, repair, and replacenent. Under the proposal,
facilities could have relied on a facility-w de annual
mai nt enance, repair and replacenent all owance and/or an
equi pnent replacenent cost threshold to determ ne whet her
maj or NSR requirenments were triggered by performng pl ant
mai nt enance, repair and replacenent activities. The
proposal additionally outlined two options based on the
capacity and age of a facility. W solicited comment on al

aspects of the proposed approaches as well as any other
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viable option for clarifying the term“routine nmai ntenance,
repair, and replacenent.” W took public coment on the
proposed rule until May 2, 2003 - 120 days foll ow ng

publication in the Federal Register.

Under the “annual mai ntenance, repair and repl acenent
al l omance,” an annual nai ntenance cost all owance woul d be
established for each industrial facility based on an
i ndustry-specific percentage. For the percentage, we
consi dered using the Internal Revenue Service “Annual Asset
Gui del i ne Repair All owance Percentages” (AAGRAP), which for
years has been used as an integral part of an exclusion
under the New Source Performance Standard (NSPS) program A
mul ti-year all owance approach, in addition to the annua
approach, was also offered for consideration in the
pr oposal .

Saf eguards were proposed to ensure that the types of
activities undertaken under the annual allowance are not
activities that should be subject to greater scrutiny.

These safeguards include: 1) no new unit nay be install ed;
2) no unit may be replaced in its entirety; and 3) changes
may not cause an increase in the short-termem ssion rate of
any regul ated NSR pol | utant.

Under the “equi pment replacenment provision,” or ERP, we
proposed to streamine the process for determning if nmgjor
NSR perm tting requirenents apply to replacenent of existing

equi prent with identical new equi pnent or with functionally
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equi val ent equi pnent. Per-repl acenent - of - conponent (s)

t hreshol ds, potentially up to 50 percent of the cost of
replacing the process unit, were suggested by the proposal.
As long as the threshold was not exceeded and the basic
desi gn paraneters remai ned unchanged, the activity would be
consi dered RVRR under this approach.

Under the proposal, all activities that fell within the
annual mai ntenance, repair and replacenent all owance or the
equi pnent replacenent threshold and that net all the other
criteria for these provisions woiul d be consi dered RVRR
wi thout further review. Activities that were unable to be
accommodat ed under the annual mai ntenance, repair and
repl acenent all owance or the equi pnent replacenent threshold
could still qualify for the RVRR exclusion after a case-by-
case review in accordance with current rules.

We solicited comments on all aspects of our RMRR
pr oposal .

I11. Equi pment Repl acenent Provision

A. Overview and Justification for Today’'s Final Action

Today, we are revising certain provisions of the major
NSR program by finalizing the equi pnent repl acenent
provision (ERP) to specify activities that wll
automatically qualify for the RVRR exclusion. This rule is
ef fective on [I NSERT DATE 60 DAYS AFTER PUBLI CATI ON I N THE
FEDERAL REG STER]. At this tinme, we are not taking action

on our proposed annual maintenance, repair and repl acenent
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al | owance appr oach.

Al t hough many comenters requested that we further
clarify the case-by-case approach for determ ning whether an
activity is RVMRR, we are not taking action on this
suggestion at this tinme. W are still considering what, if
any, changes should be made to that policy. 1In the
meanti me, the case-by-case approach will remain avail abl e
for the owner or operator of a source to use as an
alternative and/ or supplenent to today’'s ERP

Under today’s rule, an activity (or aggregations of
activities) can qualify for the ERP if: (1) it involves
repl acenent of any existing conponent(s)® of a process unit
wi th conponent (s) that are identical or that serve the sane
purpose as the replaced conponent(s); (2) the fixed capital
cost of the replaced conponent(s), plus costs of any
activities that are part of the replacenent activity (e.qg.,
| abor, contract services, mmjor equipnment rental, and
associ ated repair and nmai ntenance activities)®* does not
exceed 20 percent of the current replacenent val ue of the
process unit; and (3) the replacenent(s) does not alter the

basi ¢ design paraneters of the process unit or cause the

3 For the sake of clarity, we want to be clear that the term “component” is meant to be

applied broadly and read broadly to include replacements of both large components, such as
economizers, reheaters, etc. at a boiler, as well as small items, such as screws, washers, gaskets,

* We note that certain ancillary costs incurred during a given replacement activity should

not be part of the replacement activity, such as replacement power that must be purchased during
the maintenance shutdown of an electric utility.
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process unit to exceed any emission l[imtation or
operational limtation (that has the effect of constraining
em ssions) that applies to any conponent of the process unit
and that is legally enforceable.

Today’s final rule specifies the procedures by which
t he owner or operator of a source selects the basic design
paraneters for EUSGJUs and for other types of process units.
Specifically, for EUSGUs, we have clarified our proposed
approach by specifying maxi nrum hourly heat input and fue
consunption rate® as basic design paraneters. W are also
all om ng owners or operators of EUSGUs the option to sel ect
a pair of paraneters based on the process unit’s output —
nore specifically, maxi mum hourly electric output rate or
maxi mum steam flow rate — as an alternative to the
previ ously proposed input-based paraneters. Likew se, we
are retaining our proposed approach of specifying maxi num
rate of fuel or material input for other types of process
units, but we also allow you to use nmaxi numrate of heat
i nput, or maximumrate of product output if you prefer an
out put - based basic design paraneter. In addition, we allow
you to propose an alternative basic design paraneter(s), if
t he above options are i nappropriate for your process unit.

We are not specifically defining the basis for

determ ning the replacenent val ue of a new process unit.

® Actually proposed as “fuel consumption specifications.”
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I nstead, the final rules provide you with the flexibility of
using any of the followi ng: (1) replacenent cost® (2)
i nvested cost, adjusted for inflation; (3) the insurance
val ue, where the insurance val ue covers conpl ete repl acenent
of the process unit (rather than, for exanple, |ost revenue
repl acenent); or (4) another accounting procedure to
establish a replacenent value of the process unit if such
accounting procedure is based on Generally Accepted
Accounting Principles (GAAP). The GAAP are the conventions,
rul es and procedures that define accepted accounting
practice for recording and reporting financial information,
i ncludi ng broad guidelines as well as detail ed procedures.
The basic doctrine was set forth by the Accounting
Principles Board of the American Institute of Certified
Publ i c Accountants, which was superseded in 1973 by the
Fi nanci al Accounti ng Standards Board.

| f you choose to use options 3 or 4 to determ ne the
repl acenent value for a particular process unit, you nust
send a notice reflecting your decision to your review ng
authority. The first time that an owner or operator submts
such a notice for a particular process unit, the notice may
be submtted at any tine, but any subsequent notice for that
process unit may be submtted only at the beginning of the

process unit’'s fiscal year. You nmust continue to use the

¢ Replacement cost can be either an estimate of the fixed capital cost of constructing a new
process unit or the current appraised value of the process unit.
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sane basis to evaluate any additional activities that you
undertake on that process unit within that sane fiscal year.
| f you have provided notice of using either option 3 or 4,
then the reviewing authority wll assune that the sane

met hod will be used for subsequent fiscal years unless you
send a notice to themdeclaring your intent to use another
met hod. I n the absence of providing any notification to
your review ng authority, you nust use option 1 or 2.

The final rules also set forth a definition of process
unit, specifically delineate the boundary of the process
unit for certain specified industries, and define a
functionally equival ent replacenent. A nore detailed
di scussion of these requirenents and our rationale for this
action is contained in other parts of this preanble section.

Today’s final rules are designed to allow you to engage
in activities that facilitate the safe, reliable and
efficient operation of your source. W believe that today’s
final action broadens the nmajor NSR program excl usion for
equi pnrent repl acenents and provides you with additional
certainty as to what equi pnment replacenent activities
qualify for the RVRR exclusion. By adding certainty to the
process, we are renoving the disincentives to undertaking
routi ne equi pnent replacenents and pronoting proper
operational planning to facilitate safe, reliable and
efficient operations. Wen an activity qualifies for the

ERP, it will be considered RVRR and excl uded from maj or NSR
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wi thout regard to other considerations. In many cases, we
believe that maintaining safe, reliable and efficient
operations wll have the correspondi ng environnmental benefit
of reducing the anpbunt of pollution generated per product
produced. The final rules also will reduce the resource
burden on review ng authorities resulting from

i npl emrentation of the existing, case-by-case process for
determining RMRR. In these respects, the final rules are
consistent wwth the central purpose of the CAA “to protect
and enhance the quality of the Nation's air resources so as
to pronote the public health and wel fare and the productive
capacity of its population.” CAA section 101.

B. What is an identical or functionally equival ent

repl acenent and why should such an activity be consi dered

RVRR?

We proposed to exclude the replacenent of existing
equi prent with identical or functionally equival ent
conponents. As we observed at the tine of our RVRR
proposal, we believe that nost identical and functionally
equi val ent repl acenents are necessary for the safe,
efficient and reliable operations of virtually al
i ndustrial operations; are not of regulatory concern; wll
inprove air quality (e.g., by decreasing startup, shutdown,
and mal functions); and thus should qualify for the ERP under
the RVRR exclusion. W believe industrial facilities are

constructed with the understanding that certain equi pnent
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failures are common and ongoi ng mai nt enance prograns that

i ncl ude replacing conponents in order to maintain, restore,
or enhance the reliability, safety, and efficiency of a

pl ant are routine. Conversely, delaying or foregoing

mai nt enance could lead to failure of the production unit and
may create or add to safety concerns.

When such equi pnent replacenent occurs, the repl aced
conponent is inherent to both the design and purpose of the
process unit, and there is no reason to believe that such
activity will cause an em ssions increase. Moreover, nost
of these replacenents are conducted at industrial facilities
to mai ntain proper operations and to inplenment good
engi neering practices. For exanple, if a punp associ ated
wth a distillation colum fails and is replaced wth an
i dentical new punp, we believe that such a comon activity
is and should be considered an excluded replacenent. It is
not a “change” to the plant, since it nerely maintains the
pl ant as designed. |Instead, it is the type of activity
expected to occur to maintain the plant. Therefore, we
think replacenents |like this properly fall within the
exclusion for “routine maintenance, repair and repl acenent.”
We also believe treating themin this fashion is consistent
with the basic policies of the CAA: that existing plants
are subject to major NSR permtting requirenents only when
they engage in an activity that constitutes an opportune

tinme to install state-of-the-art pollution control
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equi pnent .

We al so believe that this principle extends beyond the
repl acenent of equi pnent with identical equipnment. Wen
equi pnent i s wearing out or breaks down, it often is
replaced with equi pnment that serves the sane purpose or
function but is different in some respects or inproved in
some ways in conparison wth the equipnent that is renoved.
To continue with the exanpl e used above, if, instead of
replacing the worn out distillation colum punp with an
i dentical one, the owner or operator replaced it with a new
and i nproved nodel, it does not seemto us that this changes
t he fundanmental reasons for treating that replacenent as
i kewi se within the scope of “routine maintenance, repair
and repl acenent.”

This is particularly true since technology is
constantly changi ng and evol ving. When equi pnent of this
sort needs to be replaced, it often is sinply not possible
to find the old-style technology. Owners or operators may
have no choice but to purchase and install equipnent
reflecting current design innovations. Even if it is
possible to find old-style equipnment, it seens unnecessary
and undesirable to generally construe NSR perm tting
requirenents in a manner that is bound to deter owners or
operators fromusing the best equipnent that suits the given
need when repl acenents nust be install ed.

The limting principle here is that the replacenent
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equi pnment nust be identical or functionally equival ent and
must not change the basic design paraneters of the affected
process unit (e.g., for electric utility steam generating
units, this mght nean heat input and fuel consunption
specifications). W also believe, however, that we need not
and should not treat efficiency as a basic design paraneter
as we do not believe NSR was intended to inpede industry in
maki ng energy and process efficiency inprovenents. W
bel i eve such inprovenents, on balance, will be beneficia
both econom cally and environnentally. This treatnent of
efficiency should address the concern and perception that
the NSR program serves as a barrier to activities undertaken
to facilitate, restore, or inprove efficiency, reliability,
availability, or safety of a facility.

Today’s rul e does not distinguish between the
repl acenent of conponents that are expected to be repl aced
frequently or periodically and the replacenent of conponents
that nmay occur on a |l ess frequent or one-tine basis. It
i kewi se does not distinguish between the replacenent of
| arger and smal |l er conponents, instead requiring greater
scrutiny if the replacenent in question is part of an
activity that exceeds 20 percent of the replacenent val ue of
the process unit.

Qur decisions on these points are derived from
reflection on the function of the exclusion in the context

of the CAA. As explained above, and as described nore fully
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in our |legal analysis set forth below, we do not believe
that application of the major NSR programto “nodified”
plants is designed to require existing plants that are
continuing to operate in a manner consistent with their
original design to curtail their rate of production or hours
of operation beyond limtations set forth in their existing
permts. W |ikew se do not believe that the programis
designed to discourage plants fromreplacing parts or
conponents so as to preserve their ability to produce at
that rate. Rather, we believe Title | of the Cean Ar
|argely leaves to State and | ocal permtting authorities
whether to require adjustnents in the operations of those
plants in order to reduce em ssions to the degree needed to
attain or maintain national air quality standards, and how
to weigh the trade-offs such adjustnents nmay produce in
terms of potential econom c inpacts and | oss of
productivity. Instead, we believe the central function of
the application of major NSR permtting requirenents to
“nodifications” is to assure that plants install state-of-
the-art pollution controls.

We recogni ze that on these points, the approach taken
by our final rule thereby differs in some respects fromthe
mul ti-factor, case-by-case approach we have been using in
identifying RVRR, and particularly fromsone of our
applications of that test to certain equi pnent replacenents.

We believe, however, that this adjustnent in our approach is
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fully warranted for the reasons outlined above, and

described nore fully in our |egal analysis bel ow
The foll ow ng exanples of functionally equival ent

repl acenents under today’s rule include:’

. Repl aci ng worn out pipes in a chem cal process plant
W th pipes that are constructed of different nmetall urgy
(e.g., to help reduce corrosion, erosion, or chem cal
conpatibility problens).

. Repl aci ng an anal og controller with a digital
controller, even though a simlar analog controller can
still be purchased and even though the new controller
woul d all ow for nore precise control. A good exanple
was presented to us by the forest products industry
during our review of the NSR progranis inpacts on the
energy sector. A conpany in that sector needed to
repl ace outdated anal og controllers at a series of six
batch digesters. In this case, the origina
controllers were no | onger manufactured. The new

digital controllers, costing approxi mately $50,000, are

‘As discussed in nore detail below, although such activities
woul d be functionally equivalent, they would still need to neet
other criteria to qualify for the ERP. For exanple, a
functionally equival ent replacenent does not qualify for the ERP
if it results in a change to a basic design paraneter of the
affected unit. If an activity does not qualify for RVRR under
the ERP, the case-by-case RMRR approach would still be avail able
to the owner or operator under those circunstances. And, of
course, even if the activity does not qualify for the RVRR
exclusion, the activity wll not be a nodification and, hence,
will not trigger NSR unless it results in a significant em ssions
I ncrease.

30



capabl e of receiving inputs fromthe digester vessel

tenperature, pressure, and chem cal/steamflow. The

new controllers woul d have nore precisely filled and
pressurized digesters with chips, chemcals, and steam
thus bringing a batch digester on line faster.

. Repl acing an existing m |l or pulverizer (e.g.,
grinding clinker in a cenent factory or coal for a
boiler) with a new one of a different type because both
new and ol d equi pnment serve the sane purpose (even if
the characteristics of the ground material would be
different before and after the replacenent).

. Repl aci ng exi sting spray paint nozzles with new ones
that m ght atom ze the spray better or have a higher
transfer efficiency because the “before” and “after”
nozzl es serve the sane function.

At the sane tinme, there are nunerous activities that
occur at facilities that may fall within the bounds of the
cost threshol d percentage, basic design paraneters, and
ot her backstop features of today’ s rule, but neverthel ess
cannot qualify for the RVRR exclusion on the grounds that
the equi pnent is neither identical nor functionally
equi valent. An exanple of this would be a chem cal
processing facility where the owner or operator nekes a
physi cal change that allows the production of a new end
product that physically could not have been manufactured

wi th the previous equipnment using the sanme raw nmaterials as
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used before in the sanme anounts as before. This would not
be a functionally equival ent replacenent activity because
the facility is able to produce an end product after mnaking
the change that the facility was not capabl e of nmaking
before the change. Consequently, this activity would not
qualify as RVRR under today’'s ERP

Several commenters said the equi pnment repl acenent
provision will streamline the major NSR applicability
anal ysis. A nunber of commenters believed the ERP woul d be
easier to inplenent than the proposed annual mai ntenance,
repair and repl acenent all owance approach. One commenter
said that allow ng identical replacenents to be excluded
frommajor NSR will codify existing industrial practices,
where replacenent has no inpact on em ssions and woul d
clearly represent RVRR

Many comrent ers expressed support for the ERP, but
recommended certain changes that they felt needed to be nmade
to inprove the proposal. One commenter supported the ERP in
conbination with a capacity-based option, on the assunption
that repair and nmai ntenance is to be excluded as well as
equi pnent repl acenent.

One commenter attenpted to collect data from turbine
custonmers and found that achieving a | evel of data
col l ection necessary for the ERP was far from sinple,
because the cost of nmaintenance activities is affected by

such things as variability in engine nodel, package
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t echnol ogy, and type of maintenance contract. Another
commenter gave an exanple of the benefit that the ERP may
provide. Wthout the ERP, the commenter said the source is
l[imted to some fraction of boiler tubes allowed to be
replaced at a given tine, whereas with the ERP, repl acenent
of all boiler tubes would, in the conmenter’s opinion,
rightfully be considered routine. Another comenter said
the ERP will renove regul atory burdens for types of
equi pnrent repl acenents that are in their view “routine,”
such as repl acenent of tubes in industrial boilers. They
added that, w thout a clearer understanding of which
activities are RVRR, they may be inclined to del ay
conducting such repl acenents.

Many ot her comrenters generally opposed any change to
the RVRR excl usion, including one based on equi pnent
repl acenent. Sone of these commenters believed the ERP was
probl ematic because it would allow a source to replace an
entire process unit over tine. Two of the commenters
opposed the ERP because they felt it would create
di sincentives for the inplenentation of Plantw de
Applicability Limts (PAL) and Cean Unit provisions from
the recently finalized rule.

One comenter said that from an engi neering standpoi nt,
for a power plant, the difference between routine
mai nt enance and a nmaj or plant refurbishing project is clear.

To further clarify, the comenter nmade the foll ow ng points.
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According to the commenter, routine maintenance is frequent
and follows a predictable pattern. The comenter
characterized routine nmai ntenance at power plants as:
repair of | eaking pipes, punps, valves, and fans; cleaning
and lubrication of conponents; and inspections. The
comment er added that permanent staff do this work either
while the plant is operating or during only brief periods of
downtinme. The comenter further expressed that activities
that are not routine require long plant or process unit
shut downs, are done infrequently, and are nmajor capital
projects for which special funding is set aside as a result
of years of planning and design work.

One comenter said the proposal will allow em ssions
increases that will be difficult to offset through other
regul ations. One comenter objected to the ERP for a nunber
of reasons: (1) The provision does not prevent repl acenent
with different equipnment; (2) it does not pronote efficiency
i nprovenents or application of good air pollution controls;
and (3) it would allow replacenents that would significantly
i ncrease em ssions. This commenter said replacenent of air
pol lution controls should trigger best available contro
technol ogy (BACT) or | owest achievable em ssion rate (LAER)
requi renents. Two local air pollution control agencies in
California noted that they currently already exclude all
repl acenents with identical equipnment from major NSR when

certain conditions are net.
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Commenters generally had simlar viewpoints on allow ng
both identical and functionally equival ent equi pnent
replacenents to qualify as RVRR  However, sonme comrenters
expressed greater concern related to excluding the
repl acenent of equi pnent with functionally equival ent
equipnent. Primarily their concerns were rooted in the fact
that a functionally equival ent replacenent conponent coul d
| ead to increases in operational efficiency or productivity,
and these commenters asserted that these sorts of process
enhancenents shoul d not be excluded as RVRR

W agree with the commenters who felt identical and
functional ly equival ent replacenent activities generally
shoul d be excluded as RVRR W al so agree with the
commenters who believe that this provision will streanline
the major NSR applicability process and will bring clarity.
The provision we are finalizing will allow a source to nmake
a sinple determination as to whether a replacenent piece of
equi pnent qualifies as identical or functionally equivalent.
This type of determnation will be straightforward and
easier for the source to inplenent than the current case-by-
case analysis required to determne a replacenent falls
within the RVRR exclusion. W support the air pollution
agenci es that have already excluded these types of changes
from NSR.

We disagree with those comenters who believe that this

provision will create disincentives for sources to accept a
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PAL or have emi ssion units designated as Cean Units. A PAL
offers a source to bring on entirely new em ssions units
with no Federal preconstruction permt, as |long as em ssions
caps are not exceeded. A PAL or a Clean Unit designation
allows a source to make nodifications without performng a
maj or NSR applicability test. These advantages wll stil

be the driving force for sources to elect to use the PAL or
Clean Unit provisions, and we do not believe this final rule
will significantly detract fromtheir appeal.

We al so believe that there is substantial value in
facilitating equi pnment replacenents to a greater degree than
our current approach permts and draws a cl eaner and nore
easily adm nistered |ine between equi pnent repl acenents that
categorically do not require a permt and major plant
refurbishing which will result in increased em ssions. For
pi eces of equipnment used at industrial facilities, nost
manuf acturers have wel | -establi shed procedures for the
i nspection and replacenent that are part of the regular
mai nt enance necessary to provide for the equipnent’s safe,
efficient and reliable operation. Sone of these
replacenents are large in ternms of cost and infrequent, but
all are necessary to maintain the safe, efficient and
reliable use of the process unit. W believe it is
inportant to allow for these replacenents provided that
certain safeguards are in place, as discussed bel ow.

We di sagree with suggestions fromcomenters that the
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time period between activities, standing al one, provides an
appropriate or clear distinction between activities that
shoul d be perm ssible under the RVRR excl usion and those
that should not. |In fact, sone conponents wear out every
year, while others wear out every 20 years. Neverthel ess,
both types of changes should fall wthin the ERP of the RVRR
excl usi on because both allowthe facility to operate as
designed. By not inposing a tine |[imtation, the ERP all ows
repl acenent activities to be driven by consideration of
econom c efficiency rather than artificial regulatory
constraints.

We di sagree with commenters who expressed particul ar
concern about functionally equival ent replacenents. W
continue to believe such activities should be encouraged and
should qualify as RVRR  Even though a functionally
equi val ent conponent varies in some respects fromthe
repl aced conponent, we feel the nost inportant factor to
consider is whether the replacenment will serve the sane
pur pose as the replaced conponent. W acknow edge that a
functionally equival ent replacenent can result in an
increase in efficiency and, consequently, productivity. In
fact, one of our goals is to pronote such outcones.

However, we believe that the basic design paraneter
safeguard is appropriate to assure that the ERP only
automatically excludes from major NSR functionally

equi val ent replacenents that do not result in a significant
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change to the fundanental characteristics of the process
unit.

We note that the two | ocal prograns in California that
excl ude the replacenent of equipnent with identical
equi prent al so allow the replacenent of equipnent wth
functional ly equival ent equi pnment w t hout considering such
action to be a nodification. Due to local air quality
considerations, the local prograns establish m ni num
pollution control requirenents that are inposed in sone
ci rcunst ances when functionally equival ent equi prment
repl acenents occur. Nothing in today’s rule would prevent a
State or local programfrominposing additional requirenents
necessary to neet Federal, State or local air quality goals.

After review ng the coments on our proposal, we have
deci ded to pronul gate what we proposed in Decenber 2002 for
t he RVRR equi pment replacenent provision with relatively
m nor changes. W decided to include another safeguard in
addition to those we proposed in order to appropriately
constrain the neaning of the term*“functionally equivalent.”
The additional safeguard is that an excl uded repl acenent
activity cannot cause the process unit to exceed any
emssion [imtation or operational limtation (that has the
effect of constraining emssions) that applies to the
process unit and that is |legally enforceable.

Thus, today's final rule allow you to categorize

identical and functionally equival ent equi pnent replacenents
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as RVMRR if the fixed capital cost of such replacenent plus
the cost of repair and maintenance activities that are part
of the replacenent activity does not exceed 20 percent of

t he repl acenent val ue of the process unit, and if the

repl acenent does not alter a basic design paraneter of the
process unit or cause the process unit to exceed any
emssion [imtation or operational limtation (that has the
effect of constraining emssions) that applies to the
process unit.

C. What cost limt has been placed on the equi pnent

r epl acenent appr oach?

The next concept presented in the proposal is the cost-
based limtation on the scope of the ERP. The purpose of
this threshold is to distinguish between those equi pnent
repl acenent activities that should automatically qualify as
RVRR wi t hout further consideration and those activities that
shoul d undergo case-specific consideration. This concept is
akin to the | ong-established reconstruction provision under
the NSPS program For the reasons expl ai ned bel ow, we have
deci ded to establish a 20-percent cost threshold under the
ERP.

We believe a simlar bright-line rule that woul d
obvi ate the need for case-by-case review under our nmulti-
factor test of appropriate categories of equi pnent
repl acenents woul d be extrenely useful in addressing nmany of

the problens that we have identified with the current
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operation of the NSR program Such a rule would be
particularly useful in avoiding the uncertainty and del ay,
and consequent postponed or foregone equi pnent repl acenents,
that our nmulti-factor case-by-case review i nduces. For
exanple, our RIA indicates that it takes a year, on average,
to obtain a determ nation whether a proposed repl acenent is
routine. That kind of delay obviously creates perverse

di sincentives to refrain from equi pnent replacenents and

i nstead repair existing equipnent or find sone other

sol uti on.

This is the kind of problemthat classically |eads
agencies to fashion bright-line tests to provide greater
regul atory certainty and efficiency. Mreover, because the
kind of disincentives that give rise to this concern operate
| argely by econom c neans, pronpting sources to take one
course of action (cut back on productive equi pnent
repl acenent) rather than another (replace the equi pnent and
i ncur the costs of delay, as well as potentially the costs
of installing state-of-the-art controls), we think a cost-
based threshold is a reasonable basis on which to create
such a bright-line rule.

In the proposal, we observed that it may sonetines be
difficult to determ ne where to draw the |ine between an
activity that should be treated as an excl uded repl acenent
activity and one that should be viewed as a physical change

that m ght constitute a major nodification, when the
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repl acenent of equi pnent with identical or functionally
equi val ent equi pnent involves a |large portion of an existing
process unit. W solicited cormment on a range of equi pnent
repl acenent cost threshol ds such as one based on the NSPS
program Under the NSPS program when the cost of a project
at an existing affected facility exceeds 50 percent of the
fixed capital cost that would be required to construct a
conparable entirely new unit (that is, the current capital
repl acenent value of the existing affected source), then the
source nmust notify and provide information to the permtting
authority. After considering a range of factors, including
the cost of the activity, the estimated life of the facility
after the replacenents, the extent to which the repl aced
equi pnent causes or contributes to the em ssions fromthe
source, and any econom c or technical limtations on
conpliance wth the NSPS, the review ng authority determ nes
whet her the proposed project is a reconstruction.?

We observed that, in sonme respects, an equi pnent
repl acenent cost threshold set at the NSPS reconstruction
test could be an appropriate approach for distinguishing
bet ween routine and nonroutine identical and functionally
equi val ent replacenents under the major NSR program As

under the NSPS program we do not believe it is reasonable

8 Inthe proposal, it was incorrectly stated that applicability of the NSPS was triggered if a
project exceeded 50 percent of the cost of replacing the affected facility. As stated in this notice,
if an activity exceeds this cost threshold, that only triggers further evaluation, not the automatic
application of the NSPS to the source.
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to exclude frommajor NSR those activities that involve the
total replacenent of an existing entire process unit.

We al so noted, however, that there are other
considerations pointing in favor of a threshold | ower than
t he 50-percent reconstruction threshold that m ght be
appropriate to bound the ERP. Under NSPS, when a source
undertakes a replacenent activity at an existing affected
facility that constitutes half or nore of the facility’s
capital replacenent value, our rules require a case-by-case
determ nation as to whether such replacenents constitute
construction. W noted that a percentage threshold | ower
t han 50 percent m ght be nore appropriate for determning
where we woul d require case-by-case consideration of the
question whet her equi pnent replacenents constitute a
nodi fication of an existing process unit under maj or NSR
We solicited conmments on the appropriate |evel of any
per cent age.

Many comrenters supported the threshold of 50 percent
of replacenent value as the upper limt on equi pnment
replacenent. They felt this nunber is consistent with
exi sting regulatory requirenents and woul d accord the
flexibility originally intended under the CAA for RMVRR
activities, while at the sane tine assuring that ngjor,
nonroutine projects remain subject to maj or NSR
applicability review, and they felt this nunber is

consistent wth a common-sense interpretation of the
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regul ati ons.

They al so believed a 50-percent cutoff to be consistent
wWith reconstruction definitions used in many NSPS and
Nat i onal Em ssion Standards for Hazardous Air Pollutants
regul ations. Sone comrenters stated that a 50-percent
cutoff for the ERP would be valid for the sanme reason as for
t he NSPS reconstruction test; significant changes to a
process unit are necessary before retrofit controls should
be considered, provided there is no increase in em ssions.

Many ot her comrenters opposed the 50-percent
repl acenent val ue threshold. They believed the capital
repl acenent percentage should be nmuch | ess than 50 percent.
One comment er suggested as an appropriate threshold that the
sum of equi pnment repl acenent costs for a single process unit
over any period of 5 consecutive years shoul d not exceed
50 percent of the replacenent value of the process unit.

Anot her comrenter said the repl acenent percentage shoul d not
be hi gher than 25 percent. Another comenter suggested a
repl acenent percentage of 5 to 10 percent to reduce the risk
of replacenent of an entire process unit over tinme wthout
installation of BACT. One commenter said a nore appropriate
percentage for electricity producers is 0.1 to 1.0 percent.
Anot her commenter said the threshold should be 5 percent,

1 percent, or even |less, as shown by an NSR enforcenent case
agai nst the Tennessee Valley Authority (TVA).

Anot her comrent er believed the 50-percent nunber has no
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practical effect in protecting public health and the
envi ronnent, and the comenter was not aware of any projects
t hat have exceeded 50 percent in cost.

Wi |l e opposed to the ERP in general, one commenter said
the cost threshold should be as high a percentage as
possi ble, so as not to pronote prenmature replacenent of
equi pnrent that is repairable. Another comenter said the
50- percent nunber fromthe NSPS is archaic and not
environmental ly protective. This conmenter suggested that
the threshold instead be 24 percent. The comenter believed
this | ower percentage is appropriate because the lifetinme of
hi gh-cost materials will considerably exceed 5 years.

We agree with those comenters who see a relationship
bet ween establishing a threshold for equi pnent repl acenents
that we will treat as RVRR under the major NSR program and
the threshold the NSPS program established for
reconstruction. However, we disagree that these two
t hreshol ds shoul d be the same. The NSPS threshold was
intended to identify those activities that, even though they
did not qualify as a nodification under NSPS, neverthel ess
are of such magnitude that further consideration should be
given as to whether they are projects tantanount to new
construction. The 50-percent NSPS threshold is not a bright
line in the sense that all projects that exceed 50 percent
are automatically considered as reconstruction. Rather, as

di scussed above, it is a threshold intended to al ert
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permtting authorities to significant projects and all ow
case- by-case deci sions based on a series of regulatory
factors.

The ERP replicates the NSPS concept in sone ways. It
identifies a threshold bel ow which there is no need for
further inquiry into whether an activity qualifies for the
ERP and above which there is a need for a case-by-case
determ nation. The major difference between the ERP and the
NSPS reconstruction test is that the ERP deals wth
nodi fi cations, not reconstructions. This difference weighs
in favor of establishing the equi pnent replacenent threshold
at sonething |l ess than the reconstruction threshold. It is
| ogi cal and practical to conclude, as sone of the commenters
do, that by using the word “nodification” the CAA intended
to capture activities on a smaller scale than
reconstructions. As noted above, we have set the ERP cost
threshold at 20 percent. This value is |ess than one-half
of the 50-percent reconstruction threshold and, therefore,
fits well within this conceptual franmework.

A 20-percent cost threshold would be consistent with
the decision of the U S. Court of Appeals for the Seventh
Crcuit in the Wsconsin Electric Power Conpany v. Reilly
(“VWEPCO') case, to the extent that it would not
automatically allow the activities perfornmed there to
constitute RVRR  See 893 F.2d 901 (7th Cr. 1990). This

court decision directly addressed the question of what |evel

45



of “like kind” replacenent activities qualify as changes
under the maj or NSR program

In the WEPCO case, the Court considered an activity
involving 5 coal-fired units at WEPCO s Port Washi ngt on
plant. Each unit was rated at 80 negawatts of electrica
out put capacity. The activity involved the replacenent of
numer ous maj or conponents. The information submtted by
VWEPCO showed that the conpany intended to replace severa
conponents that are essential to the operation of the Port
Washi ngton plant. In particular, WEPCO sought to repl ace
the rear steamdruns on the boilers at units 2, 3, 4, and 5.
According to VWEPCO, these steamdruns were a type of
"header" for the collection and distribution of steam and/or
water within the boilers. WEPCO viewed their replacenent as
necessary to continue operation of the units in a safe
condition. |In addition, at each of the em ssions units,
WEPCO pl anned to repair or replace several other integra
conponents, including replacenent of the air heaters at
units 1, 2, 3, and 4. WEPCO al so planned to renovate nmjor
mechani cal and electrical auxiliary systenms and comon pl ant
support facilities. WEPCO intended to performthe work over
a 4-year period, utilizing successive 9-nonth outages at
each unit. The cost of the activity was estimated in 1988
to be $87.5 mllion. The Court noted that EPA concluded at
the tinme this activity was unprecedented in that EPA did not

find a single instance of renovation work at any electric
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utility generating station that approached this activity in
nature, scope and extent. The Court determ ned, at our
urging, that the changes did constitute a “physical change”
under the NSR rul es.

In the case of a steamelectric generating facility,
the process unit definition provided in today’'s rule is
nearly identical to the nmake-up of the "conparable new
facility" that was used in the NSPS eval uation of the WEPCO
renovation project. However, under our rule we would not
i nclude the cost of pollution control cost of pollution
control equipnment in determning the replacenent cost of the
WEPCO process units. WEPCO had el ectrostatic precipitators
on each of its 5 process units, which our rule would
subtract fromthe replacenent cost. In addition, the WEPCO
eval uation dealt with 5 boilers, each with its own turbine-
generator set; to be consistent with today’'s definition of
steamelectric generating facility, we would likely treat
each boiler unit as belonging to a different process unit.
However, since all of the boilers underwent simlar
renovations, for sinplicity we can assune that all of the
process unit-specific activity costs are equival ent.

Usi ng 1991 dollars, consistent with the tinefranme of
the Seventh Crcuit Court’s decision, it appears that the
val ue of the 5 process units at the 400-negawatt WEPCO Port
Washi ngton facility would be approximately $321 mllion

based on 1991 nodel plant val ues provided by the
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I nt ernati onal Energy Agency. The 1988 project cost of $87.5
mllion scaled up to 1991 dollars would have had an adj usted
project cost of $92.3 mllion.® Thus, the capital cost
percentage for the replacenent activities at WEPCO, averaged
over its 5 process units, anounted to 29 percent.
Alternatively, using the project cost of “at |east $70.5
mllion” cited in the 1991 decision by the Seventh Crcuit,
and using the sane value for process unit cost, we conpute
at | east 22 percent. The 20-percent threshold is,

therefore, beneath the scope of the activities at issue in

t he WEPCO case and hence not inconsistent wth that

deci si on.

The 20-percent threshold also is supported by avail abl e
data for the electric utility sector. W have a robust and
detailed set of information avail able on mai ntenance, repair
and repl acenent activities for the electric utility sector.

I nformation about the electric utility sector persuades us
that we have established the right ERP threshold for this
sector.

I nformation on other industrial sectors beyond electric
utilities (as well as general econom c theory) further
supports our 20 percent bright [ine test. Case studies

performed by an EPA contractor and included in Appendi x C of

® Using the Chemical Engineering magazine's Annual Plant Cost Index (composite), $87.5
million in 1988 dollarsis equal in real termsto (361.3/342.5) multiplied by 87.5 million, or $92.3
million in 1991 dollars.
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our final regulatory inpacts analysis (RIA) estimate the
overall inpact of the rule on six different industrial
sectors (pulp and paper mlls, autonobile manufacturing,
natural gas transm ssion, carbon black manufacturing,
pharmaceuti cal manufacturing, and petroleumrefining). The
case studies find that routine equipnment repl acenent
activities generally do not cause em ssions increases. The
case studies also find that equi pnment replacenent activities
vary widely within these industries. Likew se, the cost of
these activities as a percent of the process unit

repl acenent value varies widely. W recognize that the Abt
Study addressing specific case exanples fromonly a part of
regul ated industry and that the project cost information is
derived froma limted inquiry of industry representatives.
We believe, however, that the study provides a useful
scopi ng assessnent that tends to support the 20 percent
threshold derived for the utility industry (which is based
on robust industry data) should be applied to industry as a
whole. In short, the Abt Study supports our viewthat it is
reasonabl e to assune that equi pnent replacenent activities
in the utility industry are simlar enough to repl acenent
practices in other industry that the 20 percent val ue
determned for utilities, is appropriate for industry as a
whol e. This data indicates that nost typical replacenent
activities wll fall within the 20-percent threshold. At

the sanme tine, the data indicates that sone nmajor
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repl acenent activities likely wll cross the 20-percent
threshold and will require a case-by-case eval uati on under
the nulti-factor RVRR test.

Two comment letters (fromthe Utility Air Regul atory
G oup (UARG and fromthe Anerican Lung Associ ation (ALA),
et al.) were particularly hel pful in understanding the
i ssues associated with the electric utility sector. The
UARG provi ded as an attachnment to its coment letter a
docunent describing major repair and replacenent activities
that its nmenbers believe nust be undertaken at utility
generating stations in order to keep those facilities
operational. The UARG noted that capital costs incurred for
repair and replacenent activities at an individual process
unit additionally include activities nore m nor than those
addressed in the docunent. The UARG grouped repair and
repl acenent activities into project famlies; within each
project famly were per-conponent costs ($/ kW for nunerous
equi pnent replacenent activities. W have reviewed the |i st
of projects supplied by UARG and have concl uded that these
types of replacenent activities are inportant to
mai ntaining, facilitating, restoring or inproving the
safety, reliability, availability, or efficiency of process
units. Therefore, generally speaking, these types of
i ndi vidual activities and groups of activities should
qualify for the ERP and be excluded from maj or NSR w t hout

case-specific review W also believe that it is reasonably
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expected in the electric utility industry for groups of
these activities to be inplenented at the sane tine. Such
groupi ngs shoul d al so be excluded w thout case-specific
review. Wen we conpare the 20-percent ERP cost percentage
to the UARG data, we find that individual replacenent
activities would, in fact, qualify for the ERP and t hat
l[imted groupings of these activities would qualify.
However, | arger groupings of these activities — groupings
that are not usually seen in the industry — woul d not
qualify for the ERP. This shows that the 20-percent
threshold will be effective in distinguishing between
activities (and aggregations of activities) that should not
require case-specific review to be excluded from maj or NSR
and those that do.

The ALA commenters provided with their conmments the
results of their analysis of projects at issue in an NSR
enf orcenent case agai nst Tennessee Valley Authority (TVA).
As shown in the ALA coment letter, the Clean Air Task Force
and the Natural Resources Defense Council | ooked at costs
for 14 projects on a process unit basis, in year 2001
dollars, fromthe publicly available record for the case.
For all but one of the challenged projects, the ALA
commenters cal cul ated a cost of |ess than 4 percent of
process unit replacenent cost. The ALA commenters submtted
results of this analysis with their opposition to a source-

wi de, 5-percent mai ntenance all owance. As noted above, we
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concluded in our 2002 report to the President that the NSR
program - and the RVRR provision in particular - has in fact
resulted in delay or cancellation of activities that would
have mai ntained and inproved the reliability, efficiency,
and safety of existing energy capacity. The primary purpose
of today’s rule is to rectify this problem Thus, to the
extent the activities addressed by ALA qualify for the ERP
we now believe that such activities, if conducted in the
future, should be excluded from nmaj or NSR

A final factor that we believe supports our selection
of a 20 percent threshold is the cost of installing state-
of -the-art controls on existing units. There is obviously
no single answer to the question of at what point that cost
becones the deciding factor in an owner’s deci si on whet her
to replace a piece of equipnment and incur that cost, since
much will depend on the rate of return on the investnent.
Neverthel ess, we think it is reasonable to assune that if
the cost of the controls is greater than the cost of the
replaced equipnent, it is likely to operate as a substantia
deterrent to replacing the equi pnent at issue. That is
likely to be the case with respect to electric utilities if
we set the threshold bel ow 20 percent, which represents the
approxi mate cost of retrofitting existing plants with state-
of -the-art controls. The equation is simlar for industria
boilers. Notably, those sectors represent a substanti al

fraction of the em ssions potentially subject to the NSR
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program \While the relative costs of air pollution controls
in other industries vary nore wdely than the costs for
utility and industrial boilers, we neverthel ess believe that
the costs and technical issues associated wwth retrofitting
air pollution controls factor significantly into equi prment
repl acenent deci si ons.

D. What will be the basis of applying the 20-percent

t hr eshol d?

In the proposal, we solicited comment on whet her
i npl enmenting the ERP on a per-activity basis or on sone
ot her reasoned basis, such as applying the percentage to
conponents that are replaced collectively over a fixed
period of time, may be nore workabl e.

Many comrenters stated that the ERP shoul d be
i npl enented on a per-activity (or aggregation of activities)
basis. Two of the commenters cited | ongstandi ng NSR
precedent as the basis of their coments, while two other
comenters relied on NSPS precedent. Another comenter
t hought the per-activity approach woul d be | ess confusing
than summ ng activities over a fixed period of time. QO her
comenters believed the equi pnent replacenent threshold
should in fact be applied on a 5-year rolling average.

We have decided to apply the percentage threshold on a
per-activity (or aggregation of activities) basis. This is
consi stent wth how maj or NSR has been applied in the past

and will continue to the apply in the future, with the
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exception of those sources which establish a PAL. The nmgjor
NSR programis a preconstruction programthat requires
applicability to be determned for a given activity at a
facility and, as necessary, permtting to occur prior to the
tinme activities are commenced. The maj or NSR program al so
requires applicability to be determned, in the first

i nstance, based on an assessnent only of the parts of a
facility involved in the activity. A per-activity basis
works well with this approach. W are not going final with
a “conponent - by- conponent” approach that we solicited
comment on through our RVRR proposal.

There woul d be obvious problens if we chose any of the
ot her approaches suggested in the proposal or suggested by
commenters (for exanple, annual basis or 5-year rolling
average). One of the primary concerns with applying the
percentage to activities perforned over a span of tine is
that we would be restructuring the major NSR programto
operate based on after-the-fact determ nations. This raises
the difficult question of what happens under this type of
approach if you learn after commencenent of an activity that
it does not qualify under the ERP. This situation is
| argely avoided by the per-activity approach that we are
establishing in today’ s rule.

It should be noted that activities that are rel ated
must be aggregated under the ERP, in the sane way as they

woul d have to be aggregated for other NSR applicability
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pur poses. Under our current policy of aggregation, two or
nore replacenent activities that occur at the sane tine are
not automatically considered a single activity solely
because they happen at the same tine. For exanple, a steam
turbine rotor replacenent project and a boiler tube

repl acenent project would not be aggregated sinply because
they occur during the sanme mai nt enance outage and on the
sanme process unit. Further inquiry into the nature of the
activities and their relationship to each other is needed
bef ore deci ding whether the activities nust be aggregated
under NSR. Al so, non-replacenent activities that are part
of a larger replacenent activity should be included when
calculating costs for a replacenent activity against the
capital cost threshold.

E. What basic design paraneters are being established to

qualify for the equi pnent repl acenent provision?

In the proposal, equipnent replacenents were only
eligible for the ERP if they did not change the basic design
paraneters of the process unit. W proposed that maximum
heat input and fuel consunption specifications for EUSGUs
and maxi mum material /fuel input specifications for other
types of process units are basic design paraneters. W
solicited comments on limting the eligibility of the ERP
this way and on the basic design paraneters we proposed.

Several commenters expressed concerns with either the

use of these specific paranmeters, or the restriction of the
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regul ated community to only this set of design paraneters.
O her comrents centered around an inconsistency in how EPA
has accounted for efficiency in the basic design paraneter
safeguard. The commenters stated that, while EPA stated in
t he proposed preanble that efficiency is not a basic design
paraneter, the basic design paraneter safeguard, as
proposed, has the potential to bar equi pnent replacenents

t hat achieve significant gains in efficiency.

Commenters fromall sides supported EPA' s approach to
handl ing activities intended to i nprove an affected process
unit’s performance beyond its basic design paraneters.
Commenters asserted that these actions would not fall within
the RVRR exclusion. Commenters fromthe gas transm ssion
i ndustry concurred and anplified this concept, stating that
an engine that is “uprated” at the tinme of overhaul should
not be excluded from maj or NSR under the RVRR excl usion.

We recogni ze that the proposed basic design paraneters
are inconsistent with sonme industry conventions, and that we
shoul d allow for industry-specific flexibility or specify
addi tional source category-specific paraneters. For
exanpl e, for natural gas transm ssion conpressor stations,
comment ers expl ai ned that brake horsepower is the
conventional design capacity paranmeter. W received simlar
comments from other industries, including cenent and surface
coaters, who objected to limting their facilities to the

proposed basic design paraneters. Accordingly, we have
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decided to provide flexibility by providing a nmenu of
choices fromwhich the owners or operators nmay sel ect and
al so by allow ng for owners or operators to propose
alternative basic design paraneters to their review ng
authority which would then be nmade | egally enforceabl e.

In addition to this flexibility, there may be a need
for additional flexibility in using the basic design
paraneters that are spelled out in today’'s rule. For
instance with boilers, maxi num steam production rate is
often used by the industry, and it may nmake sense in sone
cases to set the design paraneters based on those val ues
rat her than on maxi num heat input. Likew se, a crude oi
distillation tower may have several capacities that are a
function of the type of crude that is to be processed, and
so a refiner may need to have a set of basic design
paranmeters for its crude towers. These situations can be
addressed by the source proposing alternative paraneters or
sets of paraneters to their review ng authority.

Al so, there should be flexibility in how the basic
desi gn paraneters are denonstrated when the owner or
operator chooses not to rely on the design information for
its process unit. For exanple, in order to establish the
heat input value that the process unit has denonstrated it
i s capable of achieving, an electric generating unit should
have the flexibility to reference avail able credible

i nformation, such as results of historic maxi mum capability
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tests or engineering calculations. Results fromtests
performed by electric utilities in the context of providing
assurances to generation dispatch systens and regional or
nati onal power pools may be used to establish the process
unit’s maxi mum heat input. A review of such data or other
avai |l abl e operational data or design information can revea
the heat input that the process unit is capable of achieving
inits “pre-activity” configuration, and this can be
conpared to a “post-activity” heat input value. Plant
operators, where the specified basic design paraneters are
i nappropriate for the process, can propose what the neasure
of performance wll be for these process units, including
the use of permt limts on anmount of production, to their
reviewi ng authority. For process units having nultiple end
products and raw nmaterials, the owner or operator should
consider the primary product or primary raw material when
sel ecting a basic design paraneter.

Many pi eces of equi pnent are purchased based on their
capacity or output. Consequently, for both utilities and
non-utilities, we have nodified the proposed basic design
paraneters to include output-based alternatives in today’'s
final rule. For utilities, the owner or operator can sel ect
maxi mum hourly electric output rate and maxi num steam f| ow
rate as its basic design paraneters, as an alternative to
usi ng i nput - based neasures of maxi num hourly fuel

consunption rate and maxi num hourly heat input. (W are
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clarifying fromthe proposal that the correct paraneter is
maxi mum hourly heat input, not maxi mum heat input.) Owmners
or operators nmay set different design paraneters for
different fuel types (such as coal or oil) or a conbustion
device that can accommodate nmultiple fuel types: for coal-
fired units, owners or operators should consider that the
fuel consunption rate will vary depending on the quality of
the coal for a given heat input. Wen establishing fuel
consunption specifications in terns of weight or volune, the
m ni mrum fuel quality based on BTU content should be used for
coal -fired units.

Regar dl ess of whether the source selects a basic design
paraneter(s) specified for non-utilities in today’s rule or
gets approval fromtheir reviewing authority to use an
alternative paraneter(s) for any type of source, we have not
specified a fixed averaging tinme period for the circunstance
because we want the owner or operator to have the
flexibility to select an averaging tine that best
accommodates their operation. |In npbst cases, we believe
that I ong termaveragi ng periods (e.g., a 12-nonth fi xed
period) wll not be appropriate.

Thus, an equi pnment repl acenent that inproves a process
unit’s efficiency and thereby enables the unit to return to
its design paraneters can qualify as RVRR even if current
actual em ssions increase as a result. For exanple, if

boil er tubes or refractories are replaced on a boiler
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process unit, and these activities are beneath the capital
cost threshold and are within the unit’s basic design
paraneters, then they would qualify as RVRR under the ERP
even if this inproves the unit’s efficiency.

The manufacturer’s design paranmeters of a process unit
are always acceptable if an owner or operator chooses to
rely on them |In the rare cases where a facility does not
have established design paraneters, we believe that a
reasonabl e | ook back period should be used for establishing
the pre-activity values for basic design paraneters, rather
than taking the condition of the process unit inmmediately
before the activity. W have therefore established a 5-year
| ook back period, consistent with that for the NSPS hourly
em ssions increase test, for these situations.

W were urged by some commenters to incorporate a de
mnims increase level in the basic design paraneters that
woul d all ow activities to qualify for the ERP even though
the activities would result in a mnor change to the
rel evant basic design paraneters. They argued that sone
effects resulting fromthe replacenent may not be apparent
before the equi pnent has been replaced. They argued that
allow ng for small changes in basic design paraneters would
add greater certainty to the ERP because unforeseen snal
changes woul d not cause an activity to | ose the excl usion
after the fact. While we synpathize with the comenter’s

concern, we do not see a ready solution to this problem
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under the RVRR exclusion. In fact, we are not persuaded
that those types of changes can be readily justified under
the ERP because it is hard to see how an activity that
causes basic design paraneters to change is not “a change”
under NSR

In sum we continue to believe that an identical or
functionally equival ent replacenent should not qualify for
the ERP if the activity causes the process unit to exceed
its specified basic design paraneters. Wthout such a
requi renent, significant alteration of a process unit’s
fundanent al design could be acconplished under the guise of
the ERP. Such an out cone obviously does not square with the
i dea that identical or functionally equival ent replacenents
are not “changes” under the major NSR program Qur fina
rule is different fromthe proposal, however, in that it
provides greater flexibility in defining basic design
paranmeters for process units. W were persuaded by
commenters who expressed concerns that the proposed
approaches did not adequately enconpass all affected
operations and industry sectors.

F. What collection of equipnent should be considered in

appl vi ng the equi pnent replacenent provision and how shoul d

it be defined?

In the proposal, we raised the issue of what collection
of equi pnment shoul d be considered in applying the threshold

under the ERP. W proposed the term “process unit” as the
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appropriate collection to accommpdate the intended coverage
of activities under the ERP. The purpose of this termis,
to the extent possible, to align inplenentation of the ERP
wi th generally accepted and practical understandi ngs of what
constitutes a discrete production process. The general
definition that we proposed was based closely on the
definition of process unit contained in 40 CFR 63.41 and
read as foll ows:

Process unit neans any collection of structures and/or

equi pnent that processes, assenbles, applies, blends,

or otherwi se uses material inputs to produce or store a

conpleted product. A single facility may contain nore

t han one process unit.

To help illustrate these concepts, we further proposed
five industry-specific exanples of how this definition of
process unit m ght be applied.

Sone commenters conpared the proposal’s definition of
“process unit” (“...producing or storing a conpleted
product...”) to the definition that is used by
section 112(g) and that appears in 40 CFR 63.41
(“...producing or storing an internediate or final
product...”). One of the comenters supported the proposed
definition. Two comrenters said the rule’ s definition
shoul d be consistent with that used by section 112(g), which
they believe is broad enough to enconpass interrel ated

operations. While supporting the RVRR proposal’s

62



definition, two commenters recommended that EPA provide
regul atory flexibility by allowng a facility the option to
choose which definition it wll use.

One commenter generally supported the proposed
definition of “process unit,” but this comenter believed
that “the delineation of a process unit should be nade by
regul ated entity rather than explicitly defined in a rule.”

Three commenters asserted that pollution control
equi pnent shoul d be included in the process unit definition.
One industry commenter said pollution control equipnent is
often integral to the process and nmay produce an
i nternmedi ate product. One environnental comenter believed
t he proposed rule was unclear as to whether pollution
control equipnent is part of the process unit.

Several comenters said the proposed definition is too
vague or broad. Another commenter urged EPA to change the
definition of process unit to limt the scope of what is
allowed in the ERP, so that the source of em ssions (for
exanple, an entire coal boiler) would not be allowed to be
replaced without major NSR  The commenter asserted that the
replacenent unit’s scope should be limted to an em ssion
unit.

Most comrenters agreed that the general process unit
definition is sufficient. However, a nunber of comenters
suggested that we revise or elimnate sone of the process

unit exanples (that is, the industry category-specific
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definitions), and others were concerned that the proposed
definitions do not support the detailed process unit
definition for a specific industry because the definitions
wi |l never capture all possible elenents and configurations.

We received cooments from several industry
representatives suggesting changes to our proposed industry-
specific definitions, and also to request that we delineate
ot her process unit types explicitly in the rule.

Definitions were submtted for sugar mlls, chenica

manuf acturing plants, surface coating operations, flat glass
manuf acturing, fiberglass manufacturing, and gas conpressor
stations.

One industry commenter agreed with our proposed
approach to proportionately allocate, based on capacity, the
cost of those conponents shared by two or nore process
units. Another conmmenter suggested that, for electric
utilities, we allocate the cost of shared equi pnent based on
a pro rata share of negawatts produced.

W agree with the commenters who favor using a process
unit as the basis for admnistering the ERP and including a
definition of process unit in the final rule. W also agree
with the commenters who suggested that the definition of
process unit should be consistent with the definition in 40
CFR 63.41, and we have altered the final rule definition to
i ncl ude those processes that produce “internediates.” W

acknow edge that, w thout further explanation, the term
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“intermediates” is susceptible to msinterpretation, which
can cause confusion and lead to |less regulatory certainty.
Thus, we provide the follow ng explanation as to how we
intend to interpret today’s rule.

By “internediates,” we nean the intended product of an
integrated facility operation. For exanple, for an
autonotive manufacturing plant, while the conpl eted product
woul d be the driveable vehicle ready for shipping to the
show oom an internmedi ate product could be the engine or the
pai nted body shell. In this case, we would not consider
smal | er production operations, such as the e-coat, prinmer
surface, or top coat operation, to be internediates in the
context of our final rule definition for process unit. Qur
primary goal in defining this term®“process unit” is to
enconpass i ntegrated manufacturing operations that produce a
conpl eted product, and those operations that produce an
internedi ate as the product of the process unit. 1In the
case of the autonotive paint shop, series of coating steps
t oget her conprise the carefully designed and interrel ated
set of operations, all of which are needed to provide a
coating systemthat neets design specifications. The
i ndi vi dual operations al nost never are inplenented
individually and, as a practical matter, sinply would serve
no neani ngful purpose in the absence of the others.

We disagree with the commenters who wish to include al

pol lution control equipnment in the definition of process
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unit. We feel that periodic replacenent of conponents of
em ssions control equi pnent shoul d be encouraged and woul d
rarely lead to actual em ssions increases. |In instances
where identical or functionally equival ent replacenent of
pol lution control equipnment occurs, it is likely you wll
qualify for a Pollution Control Project exclusion. See 67
FR 80186. W do agree, however, that where the contro
equi pnent is an integral conponent of the process it should
be included. Therefore, we are excluding associ ated
pol lution control equiprment fromthe definition of the
“process unit,” except for control equipnment that serves a
dual purpose in the process. W know there are industries
where pollution control equi pnent perforns a dual purpose;
for exanple, condensers often serve to control em ssions of
organic air pollutants while serving as an integral
conponent of the operation of a fractionation colum. A
| ow- NOx burner is another exanple of a dual - purpose
conponent. In such cases, to provide clarity and sinplify
adm nistration of the ERP, our rule provides that dual
pur pose equi pnent shoul d be considered part of the process.
W are also clarifying in today' s rule that adm nistrative
bui I di ngs (i ncludi ng warehousing) are not to be included in
the process unit, but other types of non-emtting units that
are integral to the processing equi pnment shoul d be included.
We al so have included in our final rule industry-

specific exanples of how this definition mght be applied.
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The exanples are drawn fromthree selected industri al
processing categories — electric utilities, refineries, and
incinerators. W proposed each of these detailed
definitions and received nostly support from comenters on
their accuracy. Wile we also proposed detailed definitions
for two other industries — pul p and paper and cenent
producers — we have decided not to finalize those
definitions after receiving coments fromthe rel evant

i ndustry trade association asserting that the definitions
did not, and could not, capture all of their industry’'s
configurations and they believed the generic process unit
definition was sufficient for their industry. Because of
the centrality of the “process unit” concept to the

useful ness of the ERP, it is our desire to include specific
definitions for steamelectric generating facilities,
petroleumrefineries, and incinerators in the final rule to
provide as nmuch certainty as possible for facilities in
these industries. As noted above, these definitions also
shoul d be useful for those in other industries who wll
apply our general definition because the industry specific
definitions provide clear exanples of how we intend the
general definition to be interpreted and applied. During
the public comment period on the proposal, several
commenters submtted additional industry specific
definitions and asked us to put themin the final rule. W

are not finalizing these suggested definitions at this tine,
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because we did not include themin the proposed rule.

However, provided bel ow are the process unit definitions

that commenters submitted to us and that we think conport

wel |

with the general definition of process unit pronul gated

t oday.

For a natural gas conpressor station, each conpressor
system together with its proportionate share of conmon
support equipnent is a separate process unit. This
woul d generally consist of the air inlet system
accessory drive system gas producer, fuel delivery
system cooling system |ube system power turbine,
power shaft, control system starting system exhaust
system and support facilities (e.g., auxiliary power
generating equi pnent, heating/cooling equi pnent,
station and yard pi pe, valves, etc.).

For a flat glass manufacturing plant, each production
line within a facility should be a separate process
unit. Flat glass production is conpleted on a
continuous line where raw materials are added at one
end, a continuous ribbon of glass is forned, and
finished glass is packaged at the other end. The flat
gl ass production line consists of: the batch house,
where raw materials are stored and wei ghed; the furnace
and refiner, where the raw materials are nelted; the
bath, where the glass ribbon is forned; the |lehr, where

the ribbon is anneal ed; and the cutting and packagi ng
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equi pnent, where the glass is renoved fromthe line for
sale to custoners or for additional processing |ater.
For a fiberglass production facility, each production
line is a separate process unit. Fiberglass is

manuf actured on a continuous |ine where raw materials
are nelted at one end to forma continuous strand of
fiberglass that is packaged at the other end. The
fiberglass production line begins with the batch house,
where raw materials are stored and weighed. 1In the
melter, forehearth, and refiner, the raw materials are
melted and refined. Fromthe refiner, glass fibers are
formed through controll ed bushings. Fromthe bushings,
the continuous strand fibers are either directly cut or
packaged or wound onto spools for packaging for sale to
custoners or for additional |ater processing.

For the production of precipitated anorphous silica,
the process unit includes, but is not limted to: raw
mat eri al storage and handl i ng equi pnent used for m xing
sand and other raw materials prior to addition to the
furnace; the furnace itself; the raw material storage
and handl i ng equi pnrent for the cullet dissolving and
silica precipitation process; all dissolving,
precipitation, and filtration tanks and equi pnent; and
dryi ng equi pnent. Further, the process unit includes
all the product packagi ng, storage, handling, and

transfer equi pnment.
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For a chem cal manufacturing plant, the process unit
woul d include all the equi pnent assenbl ed and connect ed
by pipes or ducts to process raw materials and to

manuf acture an i ntended primary product and associ at ed
byproducts or internediates. The process unit can
consi st of nore than one unit operation. Chem cal

manuf acturing process units may include, but are not
limted to: raw material storage, and air oxidation
reactors and their associated product separators and
recovery devices; reactors and their associ ated product
separators and recovery devices; distillation units and
their associated distillate receivers and recovery

devi ces; associated unit operations; associ ated
recovery devices; and any feed, internedi ate and
product storage vessels, product transfer racks, and
connected ducts and piping. A chem cal manufacturing
process unit includes punps, conpressors, agitators,
pressure relief devices, sanpling connection systens,
open-ended val ves or |ines, valves, connectors,
instrunmentation systens, and control devices or
systens. For a chem cal manufacturing facility, there
are several types of process units: those that separate
and distill raw material feedstocks; those that change
nmol ecul ar structures through reactions or

pol ynmeri zation; those that “finish” the reacted or

pol yneri zed product, through conpoundi ng, bl ending, or
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simlar operations; auxiliary facilities, such as

boil ers and by-product fuel production; and those that

| oad, unload, blend, or store products. Process

equi pnent that acts to control em ssions, such as

condensers, recovery devices, and oxidizers, is

consi dered part of the process unit.

W note that we were unable to include sonme ot her process
unit definitions submtted by commenters. While we do not
believe that these other definition proposal were
necessarily inconsistent with our general definition of
process unit, we had trouble including themin today’'s
preanble in the absence of responding to concerns and
questions that our staff had over these new definitions. W
believe that now that this rule is issued, we can nore fully
eval uate those other definitions, including comunicating
with the |l eading industry officials, and determ ne whet her
we woul d approve of their use.

Finally, we have nmade sone slight corrections to the
process unit definitions that we proposed based on comnments
we received on the proposed definitions.

There are nunerous industries that have industrial
boilers at their facility to provide electricity and steam
to their operations. As a general rule, we would expect
these boilers to be treated as a separate process unit from
the other unit operations occurring at the facility. W

woul d expect the boundaries of the process units for such
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boilers to be consistent with the boundari es established
under the definition for a steamelectric generating
facility in today’s rule, which enconpasses all equi pnent
fromcoal handling to the em ssion stacks.

We al so decided to continue to require that owners or
operators who have conponents shared by two or nore process
units to proportionately allocate, based on capacity, the
cost of those conponents. And we agree with the commenter
that an equitable approach for electric utilities having
conponents shared by two or nobre process units is to
allocate the cost of shared equi pnent based on the pro rata
share of nmegawatts produced by each process unit.

G Consideration of Non-emtting Units as Part of the

Process Unit

Many comrenters supported excl udi ng non-emtting
equi pnent fromthe ERP. One commenter stated that
triggering the major NSR revi ew process for mai ntenance
activities is an inpedi nent to continuous i nprovenent
projects for certain products and processes, even if actua
em ssions decrease or only non-emtting units on the process
line are affected. Delays or postponenents of project
mai nt enance work adversely affect the reliability, safety
and productivity of operations and cost control efforts.
Anot her comment er recomended that work at clearly non-
emtting units, specifically including foundation regrouting

and repair and franmetop replacenent, should be excluded from
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this rule. Three commenters believed that non-emtting
units cannot result in an increase of em ssions and thus do
not need to be eval uated under maj or NSR

A bl anket exclusion for non-emtting units could create
probl ens of interpretation because the term“non-emtting
conponents” i s anbi guous when considering certain
conponents. Comenters asserted that identifying and
separating out non-emtting conponents can be a conpl ex
undertaki ng, and may be contrary to the goal of a clear and
straightforward option. One commenter provided the
foll ow ng exanples: (1) Piping systens (although pipe
connectors are a source of fugitive em ssions, the pipe
normally is not); and (2) structural supports for a process
unit (separating out the cost of supports from an investnent
basis throughout a facility will be difficult).

Anot her commenter believed it would be difficult to
separate the costs of emtting and non-emtting equi pnent
when determ ning the cost of the process unit. The
commenter also believed it would be difficult to determ ne
al l ocation of shared equi pnent in the cost analysis.

We are concerned that, if owners or operators were
allowed to strip away all of the non-emtting conponents
froma process unit definition, it would create significant
anbiguity in the rule and could result in significant
variation in howthe rule is applied to simlar sources in

different jurisdictions. |In addition, we sinply do not

73



think it is practical or logical to separate “non-emtting”
conponents of a process unit from*®“emtting” conponents. W
believe that integrated manufacturing operations (that is,
process units) typically include both types of equipnent.
Separating emtting fromnon-emtting equi pnent would create
an artificial divide that contrasts sharply with physica
and operational reality.

As noted above, however, we do believe that a
di stinction should be nade between non-emtting equi pnent
that is part of a process unit and non-emtting equi pnent
that is functionally distinct fromthe process unit. For
exanpl e, nost production facilities have buildings or space
to house adm nistrative offices, such as offices for the
pl ant accounting staff. Such non-emtting facilities should
not be considered part of any process unit under today’s
rul e.

H \What is the accounting basis for the process unit?

In the proposal, the accounting basis for the ERP
di scussed was the sane as for the NSPS reconstruction
provision, which is the fixed capital cost that would be
required to construct an entirely newunit. W also
di scussed for the annual maintenance, repair and repl acenent
al l onance using the invested cost of a unit as the
accounting basis. W proposed that it would be appropriate
to require that costs be cal cul ated using an approach al ong

the lines set out in the EPA Air Pollution Control Cost
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Manual (http://ww. epa.gov/ttn/catc/dirl/c_allchs. pdf).

Finally, we solicited conment on whether the costs
associated wth the unantici pated shutdown of equi pnent, due
to conmponent failure or catastrophic failures such as
expl osions or fires, should be included in evaluating costs
under the ERP

In review ng comments, we recognized that sone
comenters appeared to direct their coments on the
accounting nmethods at the annual nai ntenance, repair and
repl acenent all owance, and not necessarily the ERP. Oten,
we canme to this conclusion sinply by the way the commenters
organi zed their comments, and not by any specific statenents
in the comment letter. However, since we asked for comrent
on the accounting approaches as they would be applied to
bot h the annual mai ntenance, repair and repl acenent
al l omance and the ERP, we believe that comrents that
appeared to be dedicated to the annual maintenance, repair
and repl acenent all owance shoul d al so apply to our
eval uation of the accounting for the ERP, except in the case
where the comenter specified that their coments on the
proposed accounting nmethods applied only to the Annual MRR
al l omance or the ERP. Likew se, for considering whether
costs associated with unantici pated shutdown of equi pnent,
we considered the coments to apply to both the ERP and the
annual mai ntenance, repair and replacenent allowance unl ess

the comenter specifically noted that the coment shoul d not
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be applied to both of the proposed rul e provisions.

Most comrenters asked for flexibility on whether a
facility should use replacenent value, invested cost or
i nsurance valuation as the basis for the cal culations. They
felt that all were of equal nerit and different ones would
be available at different facilities so EPA should not
prescribe only one type.

Most comrenters did not support the sole use of the EPA
Air Pollution Control Cost Manual (APCCM) to standardize
cal cul ations for replacenent and repair costs for RVRR in
general. Mst comenters felt that the APCCMis a worthy
reference for costing but also that sources should not be
l[imted to only one manual, because a single manual is
likely to have shortcom ngs and not be able to represent
every situation

Many comrenters supported an exclusion of costs for
unanti ci pated shutdowns and failures. They noted that
strong incentives exist to avoid fires, explosions and ot her
unanti ci pated equi pnment failures because of the risk of
human i njury and production interruptions and because of the
expense involved in restoring | ost capacity. As a result,
they contend that a catastrophic event already penalizes the
facility dramatically, but then to inpose the case-by-case
anal ysis woul d only exacerbate their troubles. They
expl ained that failures take place occasionally and can

result in a sudden, unplanned partial or total |oss of
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equi pnent. When such a failure occurs at a natural gas
conpressor station, the turbine or engine concerned nust be
replaced i medi ately to avoid a disruption in gas supply.

O her facilities may have simlar pressures to maintain
their product around the clock. Such replacenent fits
easily within nost elenments of the equi pnent repl acenent
test. Commenters asserted that replacing a catastrophically
failed turbine or engine is clearly “routine,” since
conpanies will always replace such failures.

O her comenters, however, opposed an exclusion for
unanti ci pated shutdowns and failures on the grounds that
mai nt enance activities performed during forced outages are
si nply mai ntenance and shoul d be consi dered as such,
particularly given that the proposed RVRR rul e approaches
and the Decenber 2002 final rules already have given the
i ndustry a nunber of exclusion options.

We are allow ng sources to determne the applicability
of today’ s rule on the basis of replacenent value, with an
option for sources to notify their reviewng authority in
witing if they desire to use another option (for exanpl e,

i nvested cost or insurance val ue where the insurance val ue
covers only the conplete replacenent of the process unit).
The equi pnent repl acenent cost shoul d be based on the
current replacenent value of the entire process unit at the
time of conducting the activity.

Typically, replacenent value is nore easily obtained
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than i nvested cost. Mst manufacturers will have

i nformati on concerning the replacenent value of a process
unit, because such costs are commonly used when eval uati ng
vari ous business scenarios relating to manufacturing costs.
Al so, use of replacenent value is consistent with the NSPS
provi si ons.

In addition to determning the replacenent val ue of a
process unit, in our final rule we allow for the use of
several other accepted nethods in different industries for
estimating such values. Replacenent values are the
estimated value of replacing a unit and can be based on a
current appraisal. In lieu of replacenent cost, you can
al so use inflation-adjusted original investnent, insurance
l[imts if insured for full replacenment of the unit, or other
cost estimation techniques currently enployed by the
conpany, as long as the conpany foll ows GAAP and if approved
by the reviewi ng authority.

A dol lar-per-kilowatt rate for cal cul ating costs may be
appropriate for utilities. This nodel is specific to source
and fuel type and is updated periodically. W allow sources
to use insurance val uation nmethods such as the Handy- Wit man
I ndex to determ ne replacenent costs for electric utilities.
O her sources to conpute costs include the Nel son Refinery
Construction Index Factors, Sol onon Refinery Study, and
licensors of the respective process unit (e.g., Kellogg,

UCP) .
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In order for a cost-based approach to be equitable, al
owners or operators must include the sanme categories of
expenses in both the process unit replacenent val ue and the
repl acenent activities sought to be excluded. Therefore,
al though the final rule does not mandate any particul ar
approach, we believe it is generally appropriate to
cal cul ate costs using an approach simlar to the el enents of
Total Capital Investnent as defined in the APCCM \While the
manual contai ns basic concepts that could be used to
estimate total capital investnent at a process unit, it is
geared toward cost cal cul ati ons for add-on control
equi pnent. On the other hand, the underlying concepts are
taken from work done by the American Associ ation of Cost
Engi neers to define the conponents of cost cal culations for
all types of processes, not just em ssion control equipnent.
In certain cases, other manuals m ght nake nore sense
dependi ng on their circunstances.

Under the APCCM Total Capital Investnent includes the
costs required to purchase equi pnent, the costs of |abor and
materials for installing the equi pnent (direct installation
costs), costs for site preparation and buil dings, and
certain other indirect installation costs. However, any
costs that are part of the installation and mai ntenance of
pol l ution control equi prrent shoul d be excluded fromthe cost
cal cul ation, per our discussion in the previous section of

this preanble. W believe equi pnent that serves a dual
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pur pose of process equi pnent and control equi pnent
(conmbustion equi pnmrent used to produce steamand to contro
Hazardous Air Pollutant em ssions, exhaust conditioning in
the sem conductor industry, etc.) should be considered
process equi pnent.

Direct installation costs include costs for foundations
and supports, erecting and handling the equi pnent,
el ectrical work, piping, insulation, and painting. |Indirect
installation costs include such costs as: engi neering costs;
construction and field expenses (costs for construction
supervi sory personnel, office personnel, rental of tenporary
offices, etc.); contractor fees (for construction and
engineering firms involved in the activity); startup and
performance test costs; and contingenci es.

W believe there may be nerit to the comments we
recei ved advocating a categorical exclusion for
unanti ci pated shutdowns and failures of sone kind. Wen
such an outage occurs, there may be a real urgency to
restore the plant to operation without forcing it to await
the results of a permtting action or applicability
determ nation. In the past, we have handl ed these
situations with case-by-case consent orders; however, even
t hat approach nmay | ead to unnecessary delays. It nmay
specifically be sensible to relaxing the 20 percent cost
threshold imtation for such events because it is unlikely

t hat sources would incur an outage to avoid controls. W
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di d not propose such a stand-al one exclusion and hence we
beli eve we should not act upon it at this tine.

| . Enf or cenent

1. Conpl i ance Assur ance

W believe that the records devel oped and
mai ntained in the ordinary course of business will provide
the primary nmeans of assuring conpliance with today’ s rule.
We know that, as a general rule, conpanies necessarily
generate and keep records related to the types of projects
covered by today’'s rule. For exanple, conpanies generally
have conprehensive procedures by which funds are all ocated
to both capital and nai ntenance expense projects. Many of
the records generated by these procedures are needed for tax
accounting purposes and, by law, nust be maintained for at
| east 6 years. Moreover, additional records nust be
mai ntained in industries regulated for other purposes, such
as the energy sector (over 90 percent of which, by capacity,
is subject to FERC regulation). Public utilities, |icensees
and natural gas conpanies that are subject to FERC
jurisdiction nust, unless they receive a waiver fromthe
Comm ssion, conply wth extensive accounting and record
retention requirenments. They nust keep financi al
i nformation according to uniformsystens of accounts that
are set out in 18 CFR Part 101 for public utilities and
licensees, and 18 CFR Part 201 for natural gas conpanies.

These uni form systens of accounts include hundreds of
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speci fic accounts, including individual accounts for boiler
pl ant equi pnent, engines and engi ne-driven generators,
t urbogenerator units, and hundreds of other asset,

liability, cost and property itens.

These conpanies al so nust retain records according to
the schedules set forth in 18 CFR Part 125 (for public
utilities and |licensees) and 18 CFR Part 225 (for natura
gas conpanies). The types of records that conpani es nust
keep include, for public utilities and |icensees, for
exanpl e, generation and output | ogs (records nust be kept
for 3 years), |load records (3 years), gauge-reading reports
(2 years), maintenance work orders and job orders show ng
entries for labor, materials and ot her charges in connection
wi th mai nt enance and ot her work pertaining to utility
operations (5 years), work order sheets for construction
work in progress (5 years), appraisals and val uati ons nmade
of utility property or investnents (3 years), engineering
records, drawi ngs, and other supporting data for proposed or
as-constructed utility facilities, including detail draw ngs
and records of engineering studies (nust be kept until
facilities are retired), contracts or other agreenents
relating to services perforned in connection with
construction of utility plant (6 years after the plant is
retired or sold), general and subsidiary |edgers (10 years),

pai d and cancel ed vouchers, and original bills and invoices
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for materials, services, etc. (5 years).

Al toget her, these various sources of information provide
nore than reasonabl e assurance of conpliance with today’s
rule. This is particularly true given EPA's broad authority
to inspect affected facilities and require subm ssion of
conpliance related data. Accordingly, we are not inposing
any recordkeeping requirenents in today’'s rule.

2. General |ssues

Today’s rul e provides revisions to the maj or NSR
programto specify categories of equi pnent replacenent
activities that we will consider RVRR in the future. As
recogni zed by the U S. Suprene Court, an agency may not
pronul gate retroactive rul es absent express congressiona
authority. See Bowen v. Georgetown Univ. Hosp., 488 U. S
204, 208, 102 L. Ed. 2d 493, 109 S. Ct. 468 (1988). The CAA
contains no such expressed grant of authority and we do not
intend by our actions today to create retroactive
applicability for today’s rule. 42 U S.C. 88 7401 et seq.

None of today’ s rule revisions apply to any changes
that are the subject of existing enforcenent actions that
t he Agency has brought and none constitute a defense
thereto. Furthernore, prior applicability determ nations on
maj or nodifications that result in control requirenments in
an NSR permt that currently applies to a source renmain

valid and enforceable as to that source.
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As noted above, today we are changing the scope of the
RVRR excl usion fromthe major NSR program by taking fina
action on the ERP. |f you subsequently undertake an
activity that does not neet the applicable provisions of
t hese new alternatives and do not obtain a preconstruction
permt if you are required to do so, you will be subject to
any applicabl e enforcenent provisions (including the
possibility of citizens suits) under the applicable
sections of the CAA. Sanctions for violations of these
provi sions may include nonetary penalties of up to $27, 500
per day of violation, as well as the possibility of
injunctive relief, which may include the requirenment to
install air pollution controls.

J. Quantitative Anal ysis

At proposal, we presented a quantitative anal ysis of
t he possi bl e em ssions consequences of the range of
di fferent approaches to the RVRR exclusion, to evaluate if
our policy conclusions are correct. Qur analysis was
conducted using the Integrated Pl anning Mddel (IPM. This
anal ysis was done for electric utilities because we have a
powerful nodel to perform such an analysis that we do not
have for other industries. W stated that the results for
electric utilities accurately reflect the trends we woul d
see in other industries.

The | PM anal yses of different scenarios showed that the

breadth of the RVRR excl usion woul d have no practical inpact
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on, let alone be the controlling factor in determ ning, the
em ssions reductions that wll be achieved in the future
under the major NSR program The anal yses showed t hat
em ssions of SO, are essentially the sanme under all
scenari os, but that under today’s rule these em ssion |levels
will be nmet in a nore economcally efficient manner than the
base case. This stands to reason because nati onw de
em ssions of SO, fromthe power sector are capped by the
title IV Acid Rain Program For NOx, these anal yses showed
nodest rel ative decreases in sone cases and nodest relative
i ncreases in other cases. These predicted changes represent
only a fraction of nationwi de NOx em ssions fromthe power
sector, which hover around 4.3 mllion tons per year (tpy).
At this tinme, we do not have adequate information to predict
wi th confidence which nodel ed scenario is nost likely to
occur. \What these anal yses indicate, however, is that
regardl ess of which scenario is closest to what cones to
pass, today’'s rule wll not have a significant inpact, up or
down, on em ssions fromthe power sector. However, we
expect the rule to result in significant inprovenents in
safety, reliability, and other rel evant operational
par aneters.

The DOE al so presented further analysis of the possible
em ssions consequences of the range of different approaches
to the RVRR exclusion. Using the National Energy Mdeling

System (NEMS), a variety of changes in energy efficiency and
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availability were evaluated, as well as the effect on
em ssions resulting fromthese regulatory revisions. This
anal ysis concl uded that efficiency inprovenents resulting
fromincreased mai ntenance, repair and repl acenent are
expected to decrease em ssions, whereas availability
i nprovenents are expected to increase enmssions. 1In the
cases represented in this analysis, the em ssions reductions
from assuned reductions in heat rates tended to dom nate the
correspondi ng effects of the assunmed availability increases.
A nunber of commenters said that the underlying
assunptions EPA used in the | PM analysis were flawed and
resulted in erroneous conclusions regardi ng the em ssion
reduction potential of the proposed RVRR rul es. Several
commenters stated that EPA's I PM anal ysis incorrectly
assunmes that no major nodifications at any older units woul d
ever trigger the requirenment to add new pollution controls.
In addition, according to conmenters, EPA also erroneously
assunmed that this [ack of major maintenance, repair and
repl acenent will have very little inpact on the performance
of those power plants, when in reality their em ssions woul d
increase significantly. The comenters cited a Clean Air
Task Force analysis for power plants, which estimtes that
EPA's rule revisions wll result in at least 7 mllion nore
tons of SO, and 2.4 mllion nore tons of NOx annually. Sone
comenters al so questioned the appropriateness of using

EPA' s analysis for the electric generating sector to draw
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concl usi ons about non-utilities.

One comenter said the | PM and DOE NEMS anal yses
correctly denonstrate that EPA's RVRR proposal will have no
appreci abl e i npact on em ssions fromthe power sector.
According to the commenter, this conclusion is consistent
with EPA's findings in a 1989 report, “1989 EPA Base Case
Forecasts,” which denonstrated that continuing to all ow
utilities to undertake activities including ongoing annua
operating and mai ntenance activities and a ngj or
refurbi shnment when the unit reached 30 years of operating
life would have no appreci abl e i npact on em ssions fromthe
power sector, just as EPA's and DOE s recent analysis
confirnmed.

One commenter said the proposal |acks any reference to
t he gains acconplished by nmajor NSR, the ongoi ng enforcenent
actions, settlenents reached as a result of those actions,
or the potential gains fromthe investigati ons now pendi ng.
The commenter argued that EPA's reliance on inprovenents in
productive capacity as the neasure of success fails to
consi der that productive capacity nust be bal anced with the
interests of health and welfare. The commenter al so noted
that critical to EPA's burden to consider all the rel evant
factors leading to its conclusion that the exclusions are
necessary and appropriate is at the very |east an assessnent
of the expected effects on em ssions, which in turn wl|

determ ne the public health benefits and costs of the
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proposed rule. Although data on em ssion reductions
achi eved under the existing program are avail able, we have
stated that we cannot precisely quantify the effects the
proposed rule will have on em ssions. Some commenters
stated that before promulgating a final rule, EPA should
provi de such a quantitative assessnent of the rule.

We disagree with the commenters who believe that
em ssions would be significantly higher for electric
utilities than are estimted under the | PM nodel runs.
These commenters’ argunents rely on the assunption that
EPA' s base case is invalid because, if major NSR rules were
| eft unchanged, eventually all coal-fired utilities would
ei ther apply BACT or deteriorate so badly that they would
have to shut down. W do not believe this assunption is
accurate. As we have expl ai ned, our experience suggests
t hat under the current NSR program managers of coal-fired
el ectric generating facilities have available to thema
nunber of actions they can take as to avoid triggering najor
NSR, and in many instances they wll take one of these
actions to avoid the high retrofit costs and delays in
obtaining a major NSR permit. |If necessary, owners or
operators can and will limt their activities to those that
do not trigger major NSR, and will take enforceable
restrictions on fuel use or other actions to avoid ngjor
NSR. This results in sone decline in efficiency and

capacity, as the EPA s base case nodel ed, but the units
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woul d i kely remain viable electric generating units for
years without triggering BACT requirenments. Thus, we
bel i eve our base case represents a far nore realistic
assessnent of what woul d happen under current nmaj or NSR
rules than the dramati c BACT reductions presented by these
coment er s.

Furthernmore, while sone of the facilities may be
nodi fi ed and subjected to control, nationw de em ssions as
estimated in the nodel runs would still rise to the |evel of
the Acid Rain cap for SO,. To the degree these
nodi fications cone at facilities that are otherw se
projected to be controll ed because of existing SO and NOx
requi renents, there would be no difference in effect between
the nodel runs and alternative scenarios. W agree with the
commenter who noted that the recent analysis and the
estimated i npact on em ssions is consistent with the
previ ous EPA report in 1989. Qur recent analysis confirms
that efficiency inprovenents have the potential to result in
environnmental benefits that offset (or nore than offset)
em ssions increases frominproved availability, but that
previ ous maj or NSR rul es di scouraged these inprovenents.

Regardi ng the applicability of our analysis to non-
utility sectors, we continue to believe that our concl usions
are valid for all sectors, and further, that the effects
fromthe electric utility industry dom nate those from ot her

sectors. W acknow edge that the results for the SO, cap
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for utilities cannot be extended to non-utilities that are
not simlarly capped. However, our nodel runs for NOx
reflected the absence of a cap, and are therefore valid for
ot her uncapped sectors. Thus in the case of industrial

boil ers, which behave simlarly to utilities, we would
expect to see simlar efficiency inprovenents and
availability inprovenments occurring in tandem resulting in
ei ther nodest increases or decreases. Because the overal
em ssions fromthis sector are significantly smaller than
for utilities, the nodeled effects for utilities are
expected to dom nate the anal ysis.

For other industrial sectors, we do not anticipate that
em ssions increases wll result from equipnment repl acenent
activities that qualify as RVRR under today’'s rule. Wile
sone efficiency inprovenents may result, the overall effect
of these inprovenents will not be to induce greater demand
and greater em ssions, in contrast to the effect shown by
the nodeling for utilities (i.e., demand for other
i ndustrial sectors depends on independent factors). |ndeed,
W t hout increased demand, efficiency inprovenents that |ower
em ssions per unit of output would result in a decrease in
em Ssi ons.

A nunber of commenters raised concerns that EPA had not
anal yzed the inpact of the final rule on industries other
than for electric utilities. W have further supported

efforts to analyze enpirically the effects of this rule.
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This work is included in the Regulatory Inpact Analysis
(RIA) for the final rule. Even the experts involved in this
anal ysi s enphasi ze that enpirical assessnments of the costs,
em ssions, and other econom c and environnmental effects of
this rule are extrenely difficult to perform particularly
when generalizing beyond the specific industrial sector and
type of facility involved. The analysis would have to

sinmul ate a great many deci sions made by each plant invol ving
routi ne mai ntenance under a variety of policy scenarios.
There is sinply no credi ble way to nake these assessnents
for the entire econony or for an entire sector. Hence, wth
the exception of the electric utility industry nodel, we
relied on a case study approach to gain insights as to how
this rule affects particular industrial sectors.

A series of case studies were anal yzed by an EPA
contractor to estimate the overall inpact of the final rule
on six different industrial sectors (autonobile
manuf acturi ng, carbon bl ack manufacturing, natural gas
transm ssion, paper and pulp mlls, petroleumrefining and
phar maceuti cal manufacturing). The analysis was designed to
exam ne effects of the final rule, but it is inportant to
note that the case studies were perfornmed prior to decisions
on the exact formand content of the final rule. For
exanpl e, the selection of process units for each of the
i ndustries may not be an accurate depiction concerning how a

particul ar industry’ s operations should be separated into
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process units under the final rule. As such, none of these
characterizations should be taken as EPA's position on
appropriate process units for a given industry.
(I'nformation on that subject can be found in Section IIl.F
of the preanble and in the final rule for selected
industries.) 1In addition, in costing out replacenent
activities in the different industries, the contractor nade
assunptions regardi ng which costs needed to be included and
how mul ti ple repl acenent activities should be grouped that
may not be consistent with the final rule. Again, these
assunptions on the part of the contractor should not be
interpreted as EPA s concl usions of how their rules should
be applied to such replacenent activities in these

i ndustri es.

Even with these caveats, the case studies provide
useful insight into the potential effects of the final ERP
The six industries are significant sources of air pollution
em ssions and are very diverse in ternms of their types of
operations, their existing maintenance, repair and
repl acenent strategies, and the range of potenti al
repl acenent costs at sone of their process units. This
diversity is inportant because the final rule wll inpact a
great many industrial sectors and individual process units
which are extrenely varied in terns of their nmaintenance,
repair and repl acenent strategies. For exanple, issues

related to safety, reliability and availability wll vary
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greatly across these industries. The need to assure that
the electricity and natural gas supply is reliable and
available is critical to ensuring the safety of the public
in the hottest and col dest tinmes of the year, and it is
critical to the operation of the nation’s infrastructure, to
the degree they do not have backup power generation, devoted
to public health (e.g., drinking water, sewage treatnent,
food refrigeration, hospitals). Thus, strategies related to
mai nt enance, repair and replacenent at existing facilities
are critical to ensure that vital electric utilities and
natural gas transm ssion continue uninterrupted. As we are
clarifying what activities fall within the ERP, owners or
operators at these facilities will be able to make deci si ons
on when and how to conduct RVRR activities based on

engi neering judgenent.

The case studi es conclude that equi pment repl acenent
activities vary widely within these industries for the
process units selected. Across the industries, the studies
estimated that equi pment replacenent activities could range
i n percentage by over an order of magnitude. By
establishing a threshold at 20 percent of the replacenent
cost of the process unit, we believe we have set a
reasonabl e standard that all ows nost replacenents to proceed
uni npeded as |long as the other safeguards are net. At the
sanme time, under the 20 percent threshold, the nost capital-

i ntensive replacenents woul d be subject to case-by-case
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review. The data fromthese case studies clearly indicate
that 20 percent would function well as the dividing |ine
bet ween those repl acenent activities that automatically
qual i fy under the ERP and those activities which should be
subj ect to case-by-case review

The case studies also indicate that replacenent
activities in these industries should not lead to increased
em ssions at the sources. Based on the case studies, we
believe that replacenent with identical or functionally
equi val ent equi pnent as the rule requires, wll result in
equi val ent or reduced em ssions. The decrease in em ssions
woul d result fromefficiency inprovenents that reduce the
anount of air pollution emtted per product produced in the
process unit. Therefore, if operating |evels do not change,
then total em ssions will decrease with such identical or
functional ly equival ent equi pnent repl acenents.

The case studies | ooked at a w de range of projects.
We have concl uded based on this analysis that repl acenent
activities do not generally cause changes in operating
| evel s at the process unit. Instead, other factors, |ike
econom ¢ downturns or increased demand for the product of
the process unit, will cause operating levels to fluctuate.
Ef fi ci ency changes, even when they lead to increases in
product output fromthe sanme raw material input wll not
|l ead to increases in em ssions unless an i ndependent factor

i ke increased demand for the product also occurs. W
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strongly support efficiency inprovenents where they can
occur with an appropriate safeguard |i ke the basic design
paraneters.

Qur inability to nodel econony-w de inpacts does not
mean we cannot characterize the effects of this rule. 1In
qualitative ternms, the case studies further support our
conclusion that the ol d case-by-case approach to RVRR i s
havi ng perverse effects by discouraging projects that woul d
i nprove efficiency. As noted el sewhere, efficiency
i nprovenents necessarily inply |ess pollution holding
everything el se constant. For exanple, the case study on
the pul p and paper industry finds that:

“[Als [safety, reliability and efficiency] activities

begin to be reviewed, those that raise...questions

under the anmbiguity of the current rules may be

post poned, altered, or sinply cancelled. Under the

proposed ERP approach, these activities can be tested

against a clearer set of criteria, that wwll allow nore

activities to be executed.

... The new approach provides the regulatory clarity and
certainty in making applicability decisions that is
conpletely absent fromthe current case-by-case
approach. Thus, the manner in which mlls wll handle
t he processing of equi pnent repl acenent activities,

with regard to assessing their air permt applicability
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assessnments, wll be able to be streamined. By
definition, a ‘case-by-case’ approach is sinply
unwor kabl e for a typical pulp and paper mll, which may
have thousands of nmi ntenance and repair rel ated work
orders invol ving equi pnment replacenents executed each
year, affecting all areas of ml| operations. Cearly,
only a small subset of these equi pnent replacenent
activities can be eval uated using the conplicated and
vaguely interpreted nmulti-factor test inherent with the
current case-by-case approach. ...The proposed ERP
approach hel ps by setting criteria for the routineness
determ nations. Under the proposed approach, a mll
could set up nore straight-forward guidelines to be
fol | oned throughout an organi zation that would all ow
qui ck and defensible determ nations to be nmade
regardi ng individual naintenance activities.”
Based on the analytical work perfornmed by the contractor for
pul p and paper, we expect that, at such facilities, the
power boiler would be the nost affected by the ERP, as well
as an inportant or even dom nant em ssions source. W would
anticipate that this would be true for many of the inorganic
and organi c chem cal subsectors. |In fact, we did not pursue
an analysis of the chlor-alkali sector, in |arge part
because the power boiler was the nost obvious process unit
to anal yze, and the issues raised overlapped with the pul p

and paper analysis. Thus, it is logical that the
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conclusions fromthe case studies would generalize to many

ot her sectors.
Beyond the case studies, there is also a great deal of

research and experience that allows for sone robust

findings. Previous research, such as the articles cited

bel ow, supports the follow ng findings:

. Enhanced efficiency and | ess pollution in the short
run. Holding everything el se constant, when a plant’s
efficiency increases, pollution nmust go down. This
nation’s growi ng experience wth pollution prevention,
ef ficiency enhancenents, voluntary environnental
prograns, and Environnmental Managenent Systens adopti on
all reinforce the notion that enhanced plant efficiency
translates into | ess environnental pollution.?
Further, there is an econom c incentive to keep plant
efficiency high. Proper maintenance and the resulting
ef ficiency enhancenents and pollution prevention reduce
resource needs and therefore reduce costs.! By
providing the certainty needed to plan and undert ake
efficiency investnments (economcally efficient

mai nt enance) this rule will achieve | ower pollution.

By efficiency, we mean unit of input per unit of output, for
exanpl e, anount of energy needed to produce a specific anmount of
out put. Anot her exanple would be the anmount of raw material to
Produce a specific anmount of output.

1 A common exanple illustrates the point well. Wen one “tunes-
up” a car, the autonobile gets nore mles per gallon, is cleaner
burning, and is cheaper to operate.

97



The rule will allow firns to take advantage of
pol l ution prevention opportunities and new poll ution-
reduci ng technol ogi es. As technol ogy advances, plants
w Il be able to adopt innovative solutions that enhance
energy efficiency (and reduce pollution). One
exanpl e of such an opportunity identified by the EPA
contractor in one of the case studies is the

repl acenent of spray guns on a topcoat operation in
order to inprove the quality of the paint job, while

al so increasing the transfer efficiency, and decreasing
coating and associ ated sol vent usage. This project
coul d be deened a physical change and have nmj or NSR
applicability ramfications if not for the ERP of the
RVRR excl usion. Under the current case-by-case
approach to RVRR, the facility may forego the change to
t he newer spray gun design if there is a perceived risk
that the determ nation could be questioned. Under the
new ERP approach, the change woul d proceed nore
definitively as RVRR, and thus the em ssion reductions
coul d be realized.

VWhile firnms can operate existing plants efficiently,

the rule preserves powerful incentives within the CAA

2For exanple, energy efficiency is not a design paraneter to
determ ne functional equivalency for defining routine

mai nt enance. Accordingly, a firmcould adopt a nore efficient
“functionally equivalent” technol ogy wthout fear of triggering
NSR provi si ons.
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to adopt “leap-frog” technol ogies and production

processes that further reduce costs, increase

ef ficiencies and reduce pollution. Because of the CAA

requi renents and econom c gains associated with

i nproved efficiency, producers still have an incentive

to invest in these clean technol ogies to repl ace ol der

facilities.

In addition, a substantial body of research has
expl ored the consequences of environnmental regul ation that
sets nore stringent control requirenents for new sources.
This research explores how differentiated regul ation can
af fect firm behavior both on theoretical and enpirical
grounds. A listing of sone of this literature is included
inthe RRA for the final rule. This literature provides
further evidence that the NSR can easily distort investnent
and production decisions against nore efficient maintenance
and repl acenent.

Therefore, based on the information eval uated, we
affirmthe overall conclusion of our analysis — that today’s
rule has no practical effect on the environnental benefits
of magjor NSR in the future. W have presented additional,
nore detail ed supporting information in our final R A and
our response to comments docunent, both of which can be
found in the docket for today’'s action.

K. Consi deration of Other Options

In addition to the cost-based approaches that we
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proposed, we al so asked for comment on age-based and
capaci ty-based approaches, and any other viable option for
addr essi ng RVRR

1. Annual Mai ntenance, Repair and Repl acenent Al |l owance

We are not taking action on the proposed Annual
Mai nt enance, Repair and Repl acenent Al |l owance option for the
RVRR excl usi on, and therefore public comments on this option
are not addressed at this time. W will address comments on
our proposed Annual Maintenance, Repair and Repl acenent
Al l owance if and when we take final action on that proposal.

2. Capacity-Based Option

As nentioned above, we considered the alternative
opti on of devel oping an RVRR provi sion based on the capacity
of a process unit. Under such an approach, an owner or
operator could undertake any activity that does not increase
the capacity of the process unit. Basing RVRR on capacity
has appeal for several reasons. For starters, an objective
of RMRRis to keep a unit operating at capacity and/or
availability. 1In addition, the |linkage between capacity and
environnmental inpact is nore apparent than that between cost
and environnental inpact. Finally, this type of approach
m ght, in principle, be easier to use before beginning
actual construction than sone of the cost-based approaches.

Several comenters were concerned with defining the
capacity of a process unit. Capacity may be defined based

on input or output. Naneplate capacity of a process unit
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may vary greatly fromthe capacity at which the process unit
may be able to operate. It nmay be nore appropriate in sone
i ndustries to neasure capacity based on input while in
others on output. Commenters felt that a capacity-based
approach woul d not be workable at conpl ex manufacturing
sources, because “capacity” as a useful shorthand termfor
the processing capability correlates exactly only with a
hi storical feed or product slate no |onger avail able or
made. A nunber of commenters supported a capacity-based
option, generally indicating that a capacity-based option
woul d be sinpler and | ess burdensone to use than the other
proposed appr oaches.

Anot her | arge concern of commenters was that a
capaci ty-based approach could prevent facilities from
performng activities that make the facilities nore
efficient. RMR provisions need to include sonme formof the
ot her approaches to account for energy efficiency projects
at utilities, which could increase output capacity (i.e.,
production) w thout necessarily increasing heat input or
fuel consunption. Sone comenters noted that maxi mum hourly
enm ssions is a nore appropriate surrogate for a change in
capacity, because it is consistent with existing NSPS
procedures and with averagi ng periods for anbient air
qual ity nonitoring and standards.

We agree that an appropriate capacity-based approach

woul d have to be tailored to various types of sources, with
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capacity based on input for sonme and on output for others.
As an exanple, in a review of pronul gated and proposed

Maxi mum Achi evabl e Control Technol ogy standards, six of

el even standards neasured capacity based on process unit

out put while five standards based capacity on input. In
fact, the NSPS exclusion for increases in production rate at
40 CFR 60. 14(e) originally was dependent upon the “operating
design capacity” of an affected facility. |In proposed
revisions to the NSPS program published on Cctober 15, 1974,
we state (39 FR 36948):

“The exenption of increases in production rate is

no | onger dependent upon the “operating design

capacity.” This termis not easily defined, and

for certain industries the “design capacity” bears

little relationship to the actual operating

capacity of the facility.”

We al so agree that a capacity-based approach has its
limtations, as described by the cormmenters. W have
concluded that the ERP elimnates the need to inplenent the
capacity based approach. W have decided not to finalize a
capaci ty-based approach.

3. Age-Based Option

Under our proposed age-based approach, any process unit
under a specified age could undergo any activity that does
not increase the capacity of a process unit on a nmaxi mum

hourly basis without triggering the requirenments of the
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maj or NSR program However, the activities could not
constitute reconstruction of the process unit; that is,
their cost could not exceed 50 percent of the cost of a

repl acenent process unit. The age of the process unit woul d
likely be in the range of 25-50 years. W al so proposed
that the owner or operator would have to becone a Cean Unit
as defined at 40 CFR 51.165(c)(3), 51.166(t)(3), and
52.21(x)(3), once the age of a process unit exceeds the age
t hr eshol d.

Such an approach woul d provi de an owner or operator a
cl ear understandi ng of RVRR for an extended period of tine.
It al so may provide the owner or operator greater
flexibility than under the current systemfor a limted
period of tinme. Like the capacity-based approach, this
approach would, in principle, allow for a fairly sinple
preconstruction determ nation of applicability.

Very few conmmenters expressed any interest in
devel oping this type of approach. Their concerns centered
around defining capacity and establishing the age cut-off
(because the useful life of equipnment is difficult to
establish and may vary greatly). Oher concerns raised by
commenters were that some of the activities that would be
al l oned at newer sources do not fit within any ordinary
meani ng of RVRR and sone of the activities that woul d be
forbidden at older facilities would come wi thin that

meani ng, and al so that sone sources nmay consciously, and
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appropriately, engage in aggressive RVRR as a net hod of
maxi m zing the life span of its process units, and an age-
based approach woul d di scri m nate agai nst them

One comrenter stated that EPA should establish a nornmal
l[ifetime, tailored to each industry, beyond which industry
woul d need to install BACT or shut down. This type of
approach woul d obviously require a substantial anmount of
time and anal ytical effort.

The age of a source alone is not a legitimte reason to
require the addition of pollution control equipnment. Age
has no direct bearing on a unit’s environnental inpact; sone
facilities maintain equi pnent better than others. W have
deci ded not to pronul gate an age- based approach. W have
several basic concerns with this approach that we have not
been able to reconcile. W also believe that the equi pnent
repl acenent approach | argely addresses the commenters’
concerns regardi ng the age-based approach.

Thus, we have decided not to finalize a rule using this
appr oach.

L. Specific List of Excluded Activities

Several commenters supported the devel opnent of lists
of activities that are considered RVRR, sone of these
comenters al so supported developing lists of activities
that do not qualify as RVRR  Conmenters suggested vari ous
ways in which such lists could fit into the overall RWVRR

program W are concerned, however, that such a |list would
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have to be inplenented through rul emaki ng, which would
require a consi derable amount of time, analytical effort,
and resources.

A comrent er suggested two ways by which we could
develop a list of qualifying activities. First, we could
review records for ongoing enforcenent activity, to identify
activities that we have and have not already alleged to be
RVRR. There is an anpl e body of know edge for electric
power plants. Second, we could identify where activities
would fall with respect to the cost criteria, then adjust
the classification of each activity based on the WEPCO
criteria to prepare lists of routine and nonroutine
activities.

Some commenters felt that industry-specific lists of
routine and nonroutine activities would provide the best
interimclarification to major NSR until legislative reform
is in place. Oher comenters opposed the devel opnent of
lists of activities that are considered RVRR, contending
that such lists would becone quickly outdat ed.

Sonme commenters requested that certain activities be
specifically classified as RVRR. These suggested activities
i ncl uded the foll ow ng:

. The comon practice of changing out the engine core in

a conbustion turbine when it is due for overhaul (to

reduce downtinme). The renoved engine core is

overhauled offline, and is then avail able to be
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switched in for the next |ike-kind engine core that
reaches the point of overhaul. Unless the conponents
are upgraded, the heat input remains the sane and so
does the em ssions rate.

. Any change that does not increase the achievable hourly
em ssions (as determ ned based on the permt and/or
original design paranmeters) of existing equi pnent,
processes, and em ssions units.

. Certain activities, for exanple, boiler tuning and
mai nt enance, repair and replacenent of air pollution
equi pnent or CEMS shoul d be categorically excluded as
RVRR.

. Any activity that is part of a long-term service
agreenent (primarily gas turbines) should be
categorically excluded from nmaj or NSR

. Any activity involving steam turbine overhaul work
shoul d be categorically excluded from maj or NSR
Activities such as the above m ght be RVRR, but we

believe there are sinply too many activities in too many

industries to effectively inprove major NSR inplenentation

t hrough creation of lists. Mreover, lists would be a

“snapshot in tinme” that would need to be reviewed and

periodically updated for each industry sector. W have

consequently decided not to attenpt to list activities that
are categorically excluded as RVRR

M St and- al one Exclusion for Enerqy Efficiency Projects
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In the proposal, we acknow edged that certain types of
activities that inprove energy efficiency would not qualify
as RMRR. W solicited comment on whether there was the need
for a “stand-al one” exclusion for activities that pronote
energy efficiency.

Many comrenters supported a stand-al one exclusion from
maj or NSR for energy efficiency projects. Wth the
foll ow ng saf eguards, they favored specifically excluding
fromthe definition of “major nodification” activities that
pronote energy efficiency and/ or resource conservati on when:
(1) The activity results in |ower em ssions per unit of
production or |ower energy utilization per unit of
production; (2) the percent decrease in em ssions or energy
utilization per unit of production is greater than the
percent increase in maxi mum hourly em ssion rates; (3)
activity costs do not exceed 50 percent of the repl acenent
val ue of the process unit; and (4) the activity does not
result in an increase in allowable em ssions.

O her comenters pointed out that efficiency upgrades
will frequently create incentives to further utilize a
source and subsequently increase mass em ssions. One
commenter stated that if activities that result in small
efficiency gains can qualify as RVRR, older, dirtier
el ectric generating units will be better able to out-conpete
newer, nmuch cl eaner plants (that have higher costs due to

em ssion controls).
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One comenter stated that EPA is incorrect in stating
that energy efficiency projects are being discouraged by
maj or NSR, particularly under the new actual -t o-projected-
actual applicability test. This comenter added that the
only projects that are di scouraged by major NSR are ones
that increase em ssions. This comenter felt that the
Decenber 2002 final major NSR rules provide a broad range of
maj or NSR excl usions (including revised baseline
determ nations, Clean Unit designations, pollution contro
projects, PALS, and conbi nations of these provisions, as
wel | as an RMRR excl usion) under which energy efficiency
projects will certainly occur.

We strongly support efforts to inprove energy
efficiency at existing power plants. These activities
reduce the amount of air pollution emtted per unit of
electricity generated. W believe that today’s ERP supports
energy efficiency projects and that the actual -to-projected-
actual applicability test contained in the Decenber 2002 NSR
final rules also should renove inpedinents to energy
efficiency projects. Together, these rules will obviate the
need for a specified RVRR provision for energy efficiency
projects. Thus, at this tinme we are not finalizing a
provision to categorically exclude energy efficiency
projects from maj or NSR

N. Legal Basi s

1. How does the NSR Program address exi sting sources and
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why is today's rule consistent with this approach?

The core of the NSR programis to require
preconstruction permts for all new major sources. Congress
specifically decided that existing sources generally would
not be required to obtain permts. These considerations are
the starting point for understanding its application to
“nodi fications” and the nmeaning we should give that term

The NSR progranis scope is closely related to the scope
of the NSPS program created seven years earlier in the CAA
Amendnents of 1970. |In Section 111 of the CAA, which sets
forth the NSPS provisions, Congress applied the New Source
Performance Standards to “new sources,” secs. 111(b)(1)(B),
111(b)(4). Congress determ ned that as a general matter it
woul d not inpose the NSPS standards on existing sources,
instead leaving to the State and | ocal permtting
authorities the decision of the extent to which to regul ate
t hose sources through “State | nplenentation Plans” designed
to inplenent National Anmbient Air Quality Standards (NAAQS).
See sec. 110.

Congress followed a simlar approach in determning the
scope of the mmjor NSR program established by the 1977
Amrendnents to the CAA. As anended, the CAA specifies that
State I nplenmentation Plans nust contain provisions that
require sources to obtain nmajor NSR permts prior to the
poi nt of “construction” of a source. Secs. 172(c)(5); 165

(a). By contrast, the CAA generally | eaves to State and
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| ocal permtting authorities in the first instance the
guestion of the extent, nmeans and tinetable for obtaining
reductions from existing sources needed to conply with
National Anmbient Air Quality Standards. See secs.

172(c) (1), 161.

NSR s applicability to existing sources to which a
“nodification” is nmade is an exception to this basic
concept. This exception |likewise finds its roots in the NSPS
programs applicability to “nodifications” of existing
sources. The 1970 CAA nade the NSPS program applicable to
nodi fications through its definition of a “new source,”
which it defined as “any stationary source, the construction
or nodification of which is commenced after the publication
of regulations ... prescribing a[n applicable] standard of
performance . . . .” Section 111(a)(2). Section 111(a)(4),
inturn, defined a “nodification” as “any physical change
in, or change in the nethod of operation of, a stationary
source whi ch increases the amount of any air poll utant
emtted fromsuch source or which results in the em ssion of
any air pollutant not previously emtted.”

Congress did not further define the terns “physical
change” or “change in the nmethod of operation” in the NSPS
program Therefore we issued regulations to clarify their
meani ng. As early as our 1971 NSPS regul ati ons, we have
made clear that many activities that do not affect the

contenpl ated operation of a unit in a manner consistent with
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its original design are not physical or operational changes.
Specifically, in our 1971 NSPS regul ati ons, we determ ned
t hat physical or operational changes do not include:

1) “Routine mai ntenance, repair and replacenent” of

equi pnent ;

2) “An increase in the production rate, if such

i ncrease does not exceed the operating design capacity

of the affected facility”;

3) “An increase in the hours of operation”; and

4) “Use of an alternative fuel or raw material if

the affected facility is designed to acconmopdate such

alternative use.”
36 Fed. Reg. at 24877 (Dec. 23, 1971). The prem se behind
characterizing these activities as not being “changes” is
that they all contenplate that the plant will continue to be
operated in a manner consistent with its original design.

The 1977 Amendnents to the CAA |ikew se made the NSR
program applicable to “nodifications.” The original 1977
Amendnents did so explicitly only in their provisions
dealing with the non-attainnment portion of the NSR program
see CAA sec. 171(4). But in “technical and conform ng”
amendnents to the 1977 Amendnents, Congress clarified that
it intended the sane result with respect to the prevention
of significant deterioration provisions, see CAA sec.
169(2)(C).

Not abl y, Congress did not enact a new definition of
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“nodification” in either the original 1977 Arendnents or the
“technical and conform ng anendnents.” Rather, it

i ncorporated the NSPS definition of “nodification” by cross-
reference. See CAA sec. 169(2)(C; CAA sec. 171(4). The
Conference Report to the bill adding the technical and
conform ng anendnents {check if that is what the citation
refers to} indicates that this was a deliberate choice. As
t he conferees expl ai ned, Congress “intended to conformthe
meani ng of the term ‘nodification’ to usage in other parts
of the Act.” 123 Cong. Rec. H11956 (daily ed.)(Nov. 1,
1977). W have understood this to be a reference to our
preexisting rules interpreting the term*“nodification” in
the NSPS context. 49 Fed. Reg. 43211, 43213 (1984) {not
sure what the docunent being cited is}; see also 43 Fed.
Reg. 26388, 26394, 26397 (June 19, 1978).

The original 1978 NSR rul es concerning nodifications
that we pronul gated after enactnent of the 1977 Amendnents
general ly tracked the NSPS approach by specifying that
“routine mai ntenance, repair and replacenment” was not a
change; by specifying that changes in hours of operation and
rates of production were not a “change”; and by using the
sane basi c approach NSPS used to the question of what
constitutes an “increase” (increase to a source’'s potentia
to emt, except that the NSR rul e used annual potential to
emt while the NSPS program used short-term potential to

emt). 43 Fed. Reg. 26388 (June 19, 1978). Even after the
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D.C. Crcuit struck down other portions of our 1978 NSR
rules in its original per curiamdecision in A abama Power
Co. v. Costle, 606 F.2d 1068 (D.C. Gr. 1979), we continued
to propose to retain the RVRR provision and the “potentia
to emt” approach to em ssions increases in our revised
rules, although to drop the “hours of operation and rate of
production” provisions because the “potential to emt”
provi si on made them unnecessary. 44 Fed. Reg. 51924, 51937
(Septenmber 5, 1979). In our final 1980 NSR rul es, however,
issued after the D.C. Crcuit’s final Al abama Power
deci sion, 635 F.2d 323 (1980), we changed our approach to
the definition of “increase” in the NSR context to specify
that a change would trigger NSRif it would result in an
i ncrease over “actual annual em ssions.” 45 Fed. Reg. 52676
(August 7, 1980). At the sane tine, and notably, we
restored the provisions stating that increases in hours of
operation or production rate were not “changes.” |d. at
52704.

It is inmportant to understand what we did — and did not
— decide in those final 1980 NSR rules. Wat we did decide
was that as a general proposition, we would better serve the
pur poses of the NSR programif we used “actual” rather than
“potential” em ssions as a baseline for determ ni ng whet her
an activity at a new source results in an em ssions
i ncrease. \What we did not decide was that the purposes of

t he NSR program never allow us to exclude fromthe
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definition of “change” any activity at a plant that my
increase its actual em ssions but does not increase its
“potential” emssions. |In particular, for exanple, we
decided to retain the “hours of operation” and “rate of
production” exclusions even though such changes m ght result
in increases in “actual” em ssions because not having the
provi sions “would severely and unduly hanper the ability of
any conpany to take advantage of favorable narket
conditions.” Id. Simlarly, we retained the exclusion for
“routine mai ntenance, repair and replacenent” even though it
too can result in emssion increases. Yet there is little
doubt that increases in hours of operation and rates of
production and RVRR arguably could be understood to fal
within the statutory definition of nodification, since
increases in hours of operation and rates of production
certainly may be argued to be changes in the “nethod of
operation” of a plant, and RVRR certainly nmay be argued to
be a “physical change” to a plant. On bal ance, however, we
rejected that interpretation and determ ned that the
definition of nodification should not be read so broadly as
to enconpass hours of operation or production rate
i ncreases, at least so long as they are unrelated to a
physi cal change.

In the revisions to the NSR program we announced | ast
Decenber, we reiterated our adherence to the view that as a

general matter we should continue to use “actual” rather
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than “potential” em ssions in determning what activities
constitute “nodifications” under NSR. W continue to
believe that is correct, but we also believe we should
anplify our reasons for holding this view and why that view
is entirely consistent with the rule we are pronul gating
today. In determning the scope to give to “nodification,”
we believe it is inportant to give weight to both aspects of
what Congress decided in 1977. Congress deci ded that
general | y speaking, existing plants would not be subject to
NSR, but that they would be subject to NSR when they nade
“nodifications.” It is also inportant to understand why
Congress chose this point at which to i npose NSR on exi sting
plants: to avoid the need to inpose costly retrofits, but
require placenment of new control technology at a tine when
it makes the nost sense for it to be installed. See H R
Rep. No. 294, 95'" Cong., 1%t Sess. 185, reprinted in 1977

U S. Code Cong. & Adm n. News at 1254; 116 Cong. Rec. 32,918
(remarks of Sen. Cooper) {add quotation if useful}. See

al so WVEPCO, 893 F. 2d at 909-910; National - Sout hwi re Al um num
Co. v. EPA, 838 F.2d 835, 843 (6'" Cir., Boggs, J.

di ssenting), cert. denied, 488 U S. 955 (1988).{add
quotation if useful} A wholesale exclusion of any activity
that restores a plant to its potential to emt fromthe
definition of nodification is not consistent with this

bal ance, since there are many activities that m ght have

that effect but the conduct of which would be an extrenely
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effective tinme for the placenent for new control technol ogy.

At the sane tinme, we believe it is also inportant to
gi ve equal weight to the converse proposition that existing
pl ants should not have to install new control technology in
the ordinary course of their operations. To require themto
do so would fail to give full effect to Congress’s deci sion
that existing sources generally would not be required to
obtain permts. It would also subject these plants and the
consuners who rely on themto enornous dislocation and
expense. That is why we believe we have rightly excl uded
i ncreases in hours of operation and rates of production from
the definition of “change.” That is also why we believe we
have rightly excluded “routine maintenance, repair and
repl acenent” of existing plants fromthat definition.

For simlar reasons, we believe today s rule draws an
appropriate |line of demarcation between replacenents that
shoul d not be treated as changes, and those as to which
further consideration of the question is appropriate. Qur
rule states categorically that the replacenent of conponents
with identical or functionally equival ent conponents or
conponents that does not exceed 20% of the replacenent val ue
of the process unit and does not change its basic design
paraneters is not a change and is within the RVRR excl usion.
On the other hand, the rule contenpl ates case-by-case
eval uation of identical or functionally equival ent equi pnent

repl acenents that do not have these characteristics.
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We believe this approach is consistent with the
i nt ended scope of “nodification” under the NSR program The
record of this rul emaking denonstrates that there are
substantial categories of replacenent activities undertaken
in order to assure the safety, reliability and efficiency of
existing plants that, if conducted at the sanme tine, cost
| ess than the 20-percent replacenent cost threshold. It
al so denonstrates that there are sound busi ness reasons why
an owner or operator may find it nmakes sense to conduct sone
of these activities at the sanme tine.

On the other hand, given the costs and technical
probl ens associated with installing state-of-the-art
pollution controls at existing facilities, we do not believe
it plausible that, if faced wwth the choice of replacing
equi pnrent that has a value | ess than 20 percent of a process
unit and having to install those controls, or comng up with
anot her solution — such as repairing the existing equi pnment
or limting hours of operation so as to be confident that
the activity will not trigger NSR — the owner of a source
woul d el ect to replace the equipnent if he also has to
install the state-of-the-art controls. Rather, we believe
he will repair the existing equipnent or artificially
constrain production. Therefore the replacenent of that
equi pnrent is not, in fact, an opportune tinme for the
installation of such controls. It follows that treating

such replacenents as an NSR trigger will not lead to the
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installation of controls. Rather, it will nerely create
incentives to make a plant | ess productive than its design
capacity would allow it to be.

We do not believe it is the policy of the CAA to seek
to pronote em ssions reductions by forcing newlimts on
hours of operation or rates of production of existing
plants. W made that point clear in 1980 when we determ ned
that we should retain the hours of operation and rate of
production exclusions in the NSR context. To the contrary,
as we said in pronulgating the 1980 rules, Congress’s
deci sion to exclude existing sources because of the
di sl ocation that covering them woul d cause can reasonably be
understood as allow ng those sources to increase hours of
operation or production up to permtted | evels as market
conditions dictate. W note that this does not |eave such
activities outside the scope of the CAA: if a State
concludes that resulting air quality considerations warrant
revision toits SIPto add further Iimtations to a permt,
it my exercise its authority to inpose them even in the
absence of anything that constitutes a “change” to an
existing plant. But we believe that our 1980 concl usion
that increases in hours of operation or production at
exi sting plants should not trigger NSR remains the better
construction of the CAA. That being the case, we now
believe that the fact that such increases nmay occur after

repl acenent of equi pnent that does not present an opportune
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time for the installation of controls should change that
concl usi on.

To summarize: wth respect to existing sources, the
pur pose of the NSR provisions is sinply to require the
installation of controls at the appropriate and opportune
time. The kind of replacenents that automatically fall
wi thin the equi pnment replacenent provision established today
do not represent such an appropriate and opportune tine.
Accordingly, and given that it is consistent with the
meani ng of “change” to treat this kind of replacenent as not
being a “change,” we believe excluding themon that basis
fromthe definition of “nodification” as used in the NSR
programis well calculated to serve all of the policies of
the NSR provisions of the CAA and is therefore a legitimte
exerci se of our discretion under Chevron to construe an
anbi guous term Likew se, we believe this approach is
consistent wwth the holding in the WEPCO case, and with sone
t hough not all of that case’s reasoni ng.

Today’s rule treats the activities excluded fromthe
definition of “change” as a category of “routine
mai nt enance, repair and replacenent”. W received nany
comments as to whether we can and shoul d adopt the ERP as an
expansi on of the RVRR exclusion. W believe it is
appropriate to expand the forner RVRR exception. Before
promul gation of today's rule, we interpreted the phrase

“routine mai ntenance, repair and replacenment” to be limted
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to the day-to-day nai ntenance and repair of equipnment and
the replacenent of relatively small parts of a plant that
frequently require replacenent. Today we are expandi ng the
former definition of RVRR through this rul emaking to include
other activities covered by the 20 percent cost threshold
that are needed to facilitate the efficiency, reliability
and safety of affected sources.

We believe it is appropriate to add one final note
regarding the fact that this approach represents a change
fromthe approach we have taken in the recent past. As the
Suprene Court explained in Chevron, where it upheld a
considerably nore significant shift in the Agency’s
understanding of Title | of the CAA to wit, the scope of
the term “stationary source,” there is nothing inherently
suspect about a change of approach of this type by an expert
Agency seeking to interpret a technical statutory termso as
best to accommobdate conpeting interests that Congress has
charged the Agency with reconciling.

In section 101 of the CAA, Congress stated that Title |
of the CAA has a dual purpose: “to protect and enhance the

quality of the Nation's air resources_so as to pronote the

public health and welfare and the productive capacity of its

popul ation” (enphasis added). This duality is reiterated in

the statenment of purpose of the PSD provisions and in the
House Report acconpanying the 1977 Anendnents in connection

wi th the non-attainment provisions. See sec. 160(1)
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(purposes of the PSD programare, inter alia, “to protect
public health and welfare from any actual or potenti al
adverse effect” of air pollution and “to insure that
economc gromh wll continue to occur consistent with the
preservation of existing clean air resources”); H R Rep.
No. 95-294, p. 211 (The “two main purposes” of the non-
attainment permtting programare “(1) to allow reasonabl e
econom c growh to continue in an area while nmaking
reasonabl e further progress to assure attainnment of the
standards by a fixed date; and (2) to allow States greater
flexibility for the former purpose than EPA s present
interpretative regulations afford”).

More specifically, with regard to the question at issue
here, Congress directed EPA not to apply NSR preconstruction
permtting requirenents to existing plants as a general
matter, but to apply themto “nodifications.” Both
directives are entitled to receive appropriate weight.

In these circunstances, changes in an Agency’s
under st andi ng i nforned by greater experience are not only
not surprising, they are to be expected. Effectuating these
under | yi ng Congressi onal comrands requires a careful
wei ghi ng and acconmodati on of the conpeting considerations
underlying them Sensitivity to unintended consequences,
and a willingness to adjust policies in a manner infornmed by
a better understandi ng of those consequences, are a centra

el ement of the responsibilities of an Agency given such a
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charge. As the Chevron Court explai ned:
Qur review of the EPA's varying interpretations of the
word "source" -- both before and after the 1977
Amendnents -- convinces us that the agency primarily
responsi ble for adm nistering this inportant
| egi sl ation has consistently interpreted it flexibly --
not in a sterile textual vacuum but in the context of
i npl ementing policy decisions in a technical and
conpl ex arena. The fact that the agency has fromtine
to time changed its interpretation of the term "source"
does not, as respondents argue, |ead us to concl ude
that no deference should be accorded the agency’s
interpretation of the statute. An initial agency
interpretation is not instantly carved in stone. On the
contrary, the agency, to engage in inforned rul emaki ng,
nmust consider varying interpretations and the w sdom
of its policy on a continuing basis. Mreover, the
fact that the agency has adopted different definitions
in different contexts adds force to the argunent that
the definition itself is flexible, particularly since
Congress has never indicated any di sapproval of a
flexible reading of the statute.

467 U.S. at 863-64.

The Court went on to point out:
In these cases the Admnistrator's interpretation

represents a reasonabl e accommodation of manifestly
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conpeting interests and is entitled to deference: the
regul atory schene is technical and conplex, the agency
considered the matter in a detailed and reasoned

fashi on, and the decision involves reconciling
conflicting policies. Congress intended to acconmodate
both interests, but did not do so itself on the |evel

of specificity presented by these cases.

[ Aln agency to which Congress has del egat ed
pol i cymaki ng responsibilities may, within the limts of
t hat del egation, properly rely upon the incunbent
adm nistration’s views of wise policy toinformits
judgnents. Wiile agencies are not directly accountable
to the people, the Chief Executive is, and it is
entirely appropriate for this political branch of the
Governnent to make such policy choices -- resolving the
conpeting interests which Congress itself either
i nadvertently did not resolve, or intentionally left to
be resol ved by the agency charged with the
adm nistration of the statute in |ight of everyday
realities.

We hold that the EPA's definition of the term
"source" is a perm ssible construction of the statute
whi ch seeks to accommpdate progress in reducing air
pollution with econom c growth. ‘The Regul ations which
the Adm ni strator has adopted provide what the agency

could allowably viewas . . . [an] effective
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reconciliation of these twofold ends. . . .’
ld. at 865-66 (citations and footnotes omtted). W believe
t he sanme reasoning applies here, and nmakes it entirely
appropriate for us to adopt the equi pnent replacenent
provi si on today.

2. Wy today's rule appropriately inplenents the Cean Air

Act’s definition of nodification.

As noted above, the nodification provisions of the NSR
programin parts C and D of title | of the CAA are based on
the definition of nodification in section 111(a)(4) of the
CAA. The term “nodification” nmeans “any physical change in,
or change in the nethod of operation of, a stationary source
whi ch increases the amobunt of any air pollutant emtted by
such source or which results in the em ssion of any air
pol lutant not previously emtted.” As we observed in the
noti ce of proposed rulemaking for this rule, that definition
contenplates that you will first determ ne whether a
physi cal or operational change will occur. If so, then you
proceed to determ ne whet her the physical or operationa
change will result in an em ssions increase over baseline
| evel s.

Real -worl d, common-sense usage of the word “change” in
“physi cal change” and “change in the nethod of operation”
shows that “change” is susceptible to nultiple neanings. As
we have noted previously, “EPA has al ways recogni zed t hat

Congress did not intend that every activity at an existing
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facility be considered a physical or operational change for
purposes of NSR ” 57 FR 32,314, 32,319 (July 21, 1992).
Concei vably, “change” coul d enconpass a range of activities
fromperiodically replacing filters in production nmachinery,
to once in-a-lifetinme anticipated replacenent of a
conponent, to conplete replacenent of a production unit.

For exanple, all cars nust periodically have their oil

“changed.” Wen consi dered from one perspective, this
activity does represent a “change” because old oil is
renmoved and new oil is added. From another perspective,

however, this activity would not be considered a change
because it does not alter any significant characteristic of
t he car.

More to the point, chem cal and pharnaceuti cal
manuf acturing operations often are desi gned, operated, and
permtted as “nmulti-function” facilities. These facilities
have nunerous pieces of equipnment (such as storage tanks,
reactors, distillation colums, centrifuges, filter dryers,
etc.) that can be reconfigured to accommobdate a w de variety
of products and operating conditions. Wen switching from
product X to product Y, a plant can nmake substanti al
“changes” in the types of equi pnent used, the processing
conditions, and the raw materials, reagents, solvents, and
ot her processing materials. 1In this case, the sane basic
equi pnent is used to nmake a wide variety of end products.

But, as long as the facility is operated as desi gned and
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permtted, we would not consider (and have not consi dered
over the 20+ year life of the NSR progranm such changes to
be physical or operational “changes” for purposes of
adm ni stering the NSR program

Simlarly, manufacturing equi pnment often is built wth
expendabl e conponents. For exanple, industrial gas
tur bi nes, such as those used to drive conpressors on natura
gas pipelines, regularly need to have conponents repl aced as
they wear out due to the high tenperature and pressure
conditions inside the turbine. |In fact, these gas turbines
are built with the know edge and expectation that such
repl acenents will be needed. |In recognition of this fact,
under the New Source Performance Standard for gas turbines,
40 CFR Part 60 Subpart GG we have concl uded that
“repl acenent of stator blades, turbine nozzles, turbine
buckets, fuel nozzles, conbustion chanbers, seals, and shaft
packi ngs” are not “changes” for regulatory purposes. See
EPA- 450/ 2- 77-017a, background support docunent for Subpart
GG Such replacenents are akin to getting a new set of
brakes on a car — not sonething that happens often, not an
activity that is necessarily inexpensive, but plainly an
activity that is an expected part of maintaining and
operating the facility and one that does not represent an
alteration of the affected process unit.

As the precedi ng exanpl es suggest, identifying

activities that are “changes” for NSR purposes — and thus
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potentially trigger the need for an NSR permt — requires

t he exercise of Agency expertise. The application of agency
expertise to the interpretation of this statutory termis
the classic situation in which an agency is accorded

def erence under Chevron, U S A, Inc. v. NRDC, 467 U S. 837
(1984) .

Hi storically, we have asserted the power to interpret
the relevant statutory terns. For exanple, even though both
t he NSPS and NSR prograns incorporate the definition of
“nmodi fication” fromsection 111, fromthe outset EPA has
adopted quite disparate readings of the termin our rules.
See 57 Fed. Reg. 32314, 32316 (July 21, 1992) (WEPCO rule
di scussi on of how em ssion increases are cal cul at ed
differently for the NSPS and NSR prograns). The NSPS program
requires a change to result in an increase in the hourly
potential to emt of the facility. 40 CFR 60.14(a) - (b).
In contrast, under NSR, we require an increase in annua
em ssions. E. g., 40 CFR 51.165(a)(1)(x). These disparate
tests reflect the Agency’ s view that the statutory term
“modi fication” nust be construed with a view to what nakes
sense in particular statutory context, and are not obvious
on their face.

The exclusions from NSR we adopted in 1980 al so refl ect
the exercise of the Chevron discretion. Not only did we
adopt the RVRR exclusion at that tinme, but we al so adopted

exclusions for increases in the hours of operation, fuel
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changes, and raw material changes. Only the RVRR excl usion
arguably could be justified as de mnims. For exanple, by
doubl i ng hours of operation, a 500 tpy emtting plant could
concei vably double its em ssions.® The extra 500 tpy is far
above any | evel EPA has ever thought justifiable as de
mnims. E.g., 40 CFR 51.166(b)(23)(i) (definition of
“significant”). Nor is it likely that these other

excl usions coul d be based on sonme i nherent power to adopt
categorical exclusions fromthe CAA' s commands. See Al abama
Power Conpany v. Costle, 636 F.2d 323, 359 (D.C. G r. 1980)
(“categorical exenptions . . . are not favored”).
Accordingly, these other exclusions nust be justified as an
exerci se of Chevron discretion.

As noted previously, in 1977 when Congress incorporated
by reference into the NSR programthe pre-existing NSPS
statutory definition of nodification, EPA had al ready
adopt ed and had been adm ni stering regul ati ons and policy
under the NSPS programrelated to the nmeaning of the term
“nmodification.” Qur rules and policy provided that certain
significant activities did not constitute physical or
oper ati onal changes under the NSPS programprior to 1977
(or, for that matter, under the NSPS program as adm ni stered
today). In addition to the gas turbine exanple provided

above, perhaps the best indication that EPA did not consider

13- Asdiscussed below, our regulations provided a comparable exclusion from NSPS at the
time of the 1977 Amendments that established the NSR program.
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the terns “nodification” or “change” to cover everything
other than de minims activities is the exclusion for
production rate increases under the NSPS program 40 CFR
Section 60.14(e)(2).

Under this provision, projects valued at mllions of
dollars can be inplenented — with no limtations on the
nature of the project — without triggering applicable NSPSs.
For exanple, up to 10 percent of the asset value of affected
operations at a kraft pulp mll can be invested in a project
wi thout triggering the applicable NSPS, 40 CFR Part 60
Subpart BB. The affected facilities at a kraft pulp mll
typically are valued in excess of $100 nmillion. Cite.
Therefore, an owner or operator can inplenent projects
costing mllions of dollars wthout triggering the
applicable NSPS. This holds true regardl ess of the nature
of the project — it can be a “like-kind” replacenent of the
ki nd addressed by today’s rule or it can result in a
substantial change in the nature of the operation. Thus,
under the NSPS programthat existed when Congress enacted
NSR and i ncorporated into NSR the applicabl e NSPS
definitions, projects of substantial cost that result in
substantial change in affected facilities were not
consi dered “changes.” The sanme is true under the NSPS
programas it stands today.

We recogni ze that the Agency previously has not

specifically asserted that our interpretation of “change”
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and the exclusions from NSR are based on an exerci se of
Chevron discretion. |In sonme instances, such as in a
decision of the EAB, In re: Tennessee Valley Authority, 9
E.A D. 357 (EAB 2000), and in briefs in various enforcenent-
rel ated cases, we have previously interpreted “change” such
that virtually all changes, even trivial ones, are
enconpassed by the CAA. Thus, we generally interpreted the
exclusion as being limted to de mnims circunstances.
However, EPA does have the authority to interpret these key
terms through rul emaki ng. Upon further consideration of the
hi story of our actions, the statute, and its |egislative

hi story, EPA believes that a different view is perm ssible,
and, for policy reasons di scussed above, nore appropriate.
Therefore, we adopt this view prospectively in today’s
action.

The argunent that our authority to exclude certain
activities from being nodifications under new source review
can only be based on a de mnims rationale sonetines relies
on the word “any” used to nodify “physical change” and

“change in the nmethod of operation,” pointing to the word

4 We have taken positions in numerous court filings concerning the proper interpretation

and usage of key statutory terms, such as “physical change” and “any physical change.” These
positions were based on permissible constructions of the statute of which the regulated
community had fair notice, and correctly reflect the Agency’ s reasonable accommodation of the
Clean Air Act’s compelling policiesin light of its experience at the time it adopted the RMRR
exclusion in 1980. The Agency has sought, and has obtained, deference for its interpretations,
and, notwithstanding today’ s adoption of a revised interpretation of the statute and an expansion
of the RMRR exclusion, the Agency shall continue to seek deference for those prior
interpretations in ongoing enforcement litigation.
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“any” in the definition of “nodification” as a signal from
Congress that the term “change” nust be interpreted as
enconpassi ng the broadest possible sense of the term Such
an interpretation is not conpelled by the | anguage and
| egi slative history of the statute, as denonstrated by the
manner in which we have interpreted the word “change” under
both the NSPS and the NSR prograns. 1®

Not hing in the appellate case |law directly di sposes of
this issue in a manner that prevents a new interpretation
today. Two cases, Al abama Power and WEPCO, are relied on by
sonme commenters to assert that EPA nust interpret
“nodi fication” and “change” expansi vely and base al
exclusions on a de mnims rationale. However, in Al abama
Power, the issue before the court was the em ssions increase
portion of the definition of “nodification.” The court
woul d have allowed de mnims increases in em ssions to be
exclude fromrequirenents applying to “nodifications” under
new source revi ew but not em ssions increases equal to the
t hreshol ds set by statute for new construction. 636 F.2d at
399 - 400. The court did not have before it the issue of
what is a “change” and did not decide this issue.

I n WEPCO, both parties advanced the view that the

statute was clear on its face. EPA advanced the vi ew t hat

> We note that the word “any” is simply a modifier that does not change the meaning of
the word it modifies. For example, using the term “any” to modify the word “car” does not
somehow change or expand the meaning of the word “car.” “Any” simply means that, once you
have decided what a car is, then all objects meeting the definition are encompassed.
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the term“nodification” is necessarily broad, and that only
de mnims departures are appropriate. WEPCO asserted that
the plain neaning of the term *physical change” allowed for
the five large scale rehabilitation projects it contenpl ated
at its Port Washington plant. The WEPCO court held that the
rehabilitation projects at issue were too large to
reasonably conclude that they should not be treated as
physi cal changes. The court’s holding that the statute did
not require the interpretati on advanced by WEPCO does not
deny EPA the discretion to decide to adopt a different,
reasonable interpretation of the term “nodification.”

While the Court in WEPCO decided that the projects in
t hat case were physical changes, the decision in WEPCO does
not answer the question of where to draw the |ine between
activities that should and should not be consi dered
“changes.” Nevertheless, contrary to the suggestions of
several commenters, the projects at issue in WEPCO woul d
have cost nore than the 20 percent of replacenent cost
threshol d sel ected today and, barring other applicable
excl usi ons, woul d have been subject to case-by-case review

in the PSD program See section II1.D above. ¢

W& note that decisions recently were rendered in two of the
Agency’ s pendi ng NSR enforcenent cases in the utility sector. In
both cases, the Agency asserted that the then existing RVRR
excl usi on shoul d be applied in a narrow fashi on such that only de
mnims projects should be excluded under that rule. |n our case
against Chio Edison in the U S. District Court for the Southern
District of Chio, the court determ ned that the disputed projects
did not qualify for the existing RVRR exclusion. The Agency
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Some commenters argued that, to further the purposes of
the statute, any interpretation nust result in the eventua
elimnation of so-called “grandfathered” facilities. W
recogni ze the need to reduce em ssions from many exi sting
pl ants — regardl ess of whether they are “grandfathered”
(because they have never gone through NSR) or whether they
have previously gone through NSR but can further reduce
their em ssions. EPA and States have issued regul ations
under a variety of statutory provisions to acconplish this
goal in the past, and we will continue to do so in the
future. We do not believe, however, the nodification

provi sions of the CAA should be interpreted to ensure that

all major facilities eventually trigger NSR. In fact,

such

an interpretation cannot be squared with the plain | anguage

of the CAA

An existing source — whet her grandfathered or not

triggers NSRonly if it makes a physical or operationa

change that results in an em ssions increase. Thus, a

facility can conceivably continue to operate indefinitely

sought and received fromthe court broad deference with regard to
the Agency’s interpretation of the CAA and the rel evant EPA
rules. |In our case against Duke Energy in the U S. D strict

Court for the Mddle District of North Carolina, the court

i ssued

a decision on cross notions for summary judgnment. The deci sion
t ook exception with several |egal conclusions reached in the Onhio

Edi son decision and determ ned that the then existing RVRR
excl usion nust be applied fromthe perspective of what proj
are routine within the relevant industrial source category.

ects
EPA

today is adopting prospectively a newinterpretation of the CAA
and is finalizing a revision to the RVRR regul ation at issue in

t hose cases.
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W thout triggering NSR — maki ng as many physical or
operational changes as it desires — as long as the changes
do not result in em ssions increases. This outcone is an
unavoi dabl e consequence of the plain statutory |anguage and
is at odds with the notion that Congress intended that every
maj or source woul d eventually trigger NSR  Moreover, there
is nothing in the legislative history of the 1977
Amendnents, which created the NSR program to suggest that
Congress intended to force all then-existing sources to go
through NSR To the extent that some nmenbers of Congress
expressed that view during the debate over the 1990
amendnent s, such statenents are not probative of what
Congress neant in 1977. Central Bank of Denver, N A V.
First Interstate Bank of Denver, N A, 511 U. S. 164, 185 -
86 (1994), and cases cited.

In deciding to incorporate by reference the statutory
definition of “nodification” in section 111, Congress’s
i ntent cannot have been to preclude us from adopting an
interpretation of “nodification” or “change” that differs
fromone that sweeps in all activities at a source. Under
the NSPS program this interpretation did not apply at the
time of the 1977 amendnents. \Wen the NSPS definition of
“nodi fication” was adopted as part of the NSR programin
1977, the Congressional Record explained that this
provision, “[i]nplenments conference agreenent to cover

“nodification” as well as “construction” by defining
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“construction” in part Cto conformto usage in other parts
of the Act.” 123 Cong. Rec. 36331 (Nov. 1, 1977)(enphasis
added). Although we do not assert that the NSPS
interpretation is the only one we could have adopted for NSR
purposes (we followed quite a different interpretation from
1980 until today, at the very least it delineates a zone of
di scretion wthin which EPA may operate.

Qur interpretation today of physical or operational
change in a flexible way furthers the purposes of the
statute. As noted above, Congress nmade it clear that the
CAA in general, and the NSR programin particular, should be
adm nistered in a manner that protects the environnment and
pronotes the productive capacity of the nation. CAA Section
101(b)(1). The Chevron Court recogni zed Congress’ intent and
noted that “Congress sought to accompdate the conflict
bet ween the economc interest in permtting capital
i nprovenents to continue and the environnental interest in
inproving air quality” when it established the NSR program
Chevron, 467 U S. at 851. GCenerally, we believe that these
goal s are best acconplished by providing state and | oca
governments with discretion to make deci sions as to what
em ssions reductions are needed in their jurisdictions to
attain and maintain good air quality. See CAA Section
101(a)(3).

It is now clear that many power plants and industri al

facilities nmust substantially reduce their em ssions in
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order to allow States to neet the stringent Federal air

qual ity standards that the Suprenme Court upheld in 2002.
Under the CAA, Congress designed a nunber of regul atory
prograns that will collectively achieve the necessary
reductions. Although the NSR programw || effectively limt
em ssions fromnew and nodi fied sources, it was not designed
to achi eve em ssion reductions fromevery existing source.
V. Admnistrative Requirenents for This Rule

A. Executive Order 12866 - Requl atory Pl anni ng and Revi ew

Under Executive Order 12866 [58 Federal Reqgister 51,735
(Cctober 4, 1993)], we nust determ ne whether the regul atory
action is "significant" and therefore subject to review by
the Ofice of Managenent and Budget (QOVB) and the
requi renents of the Executive Order. The Executive O der
defines "significant regulatory action" as one that is
likely to result in a rule that may:

(1) Have an annual effect on the econony of $100
mllion or nore or adversely affect in a material way the
econony, a sector of the econony, productivity, conpetition,
j obs, the environnent, public health or safety, or State,
| ocal, or tribal governnments or communities;

(2) Create a serious inconsistency or otherw se
interfere with an action taken or planned by anot her agency;

(3) WMaterially alter the budgetary inpact of
entitlenents, grants, user fees, or |oan prograns, or the

rights and obligations of recipients thereof; or
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(4) Raise novel legal or policy issues arising out of
| egal mandates, the President’s priorities, or the
principles set forth in the Executive O der.

Pursuant to the ternms of Executive Order 12866, OVB has
notified us that it considers this an “econom cally
significant regulatory action” within the neaning of the
Executive Order. W have submtted this action to OVMB for
review. Changes nmade in response to OVB suggestions or
recommendations will be docunented in the public record.

Al witten coomments from OVB to EPA and any witten EPA
response to any of those comments are included in the docket
listed at the beginning of this notice under ADDRESSES. In
addition, consistent with Executive O der 12866, we
consulted with the State, local and tribal agencies that
wll be affected by this rule. W have al so sought

i nvol venent fromindustry and public interest groups.

B. Executive Order 13132 - Federalism

Executive Order 13132, entitled “Federalisnt (64 ER
43255, August 10, 1999), requires us to devel op an
accountabl e process to ensure “nmeani ngful and tinely input
by State and | ocal officials in the devel opnent of
regul atory policies that have federalisminplications.”
“Policies that have federalisminplications” are defined in
the Executive Order to include regulations that have
“substantial direct effects on the States, on the

rel ati onshi p between the national governnent and the States,
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or on the distribution of power and responsibilities anong
the various |evels of governnent.”

This final rule does not have federalisminplications.
Nevert hel ess, as described in section Il.C of this notice,
in developing this rule, we consulted with affected parties
and interested stakeholders, including State and | ocal
authorities, to enable themto provide tinely input in the
devel opnent of this rule. This rule will not have
substantial direct effects on the States, on the
rel ati onshi p between the national governnent and the State
and | ocal prograns, or on the distribution of power and
responsi bilities anong the various | evels of governnent, as
specified in Executive Order 13132. W expect this rule
Wil result in sonme expenditures by the States, we expect
t hose expenditures to be limted to $580,000 for the
estimated 112 affected reviewing authorities. This estimte
reflects the small increase in burden inposed upon review ng
authorities in order for themto revise their State
| mpl enentation Plans (SIP). However, this revision provides
sources permtted by the States greater certainty in
application of the program which should in turn reduce the
overall burden of the programon State and | ocal
authorities. Thus, the requirenments of Executive O der
13132 do not apply to this rule.

C. Executive Order 13175 - Consultati on and Coordi nati on

with Indian Tribal Governnents
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Executive Order 13175, entitled “Consultation and
Coordination with Indian Tribal Governnments” (65 FR 67249,
Novenber 6, 2000), requires EPA to devel op an accountabl e
process to ensure “nmeaningful and tinely input by triba
officials in the devel opnment of regul atory policies that
have tribal inplications.” W believe that this rule does
not have tribal inplications as specified in Executive O der
13175. Thus, Executive Order 13175 does not apply.

The purpose of today's final rule is to add greater
flexibility to the existing major NSR regul ati ons. These
changes will benefit review ng authorities and the regul at ed
community, including any naj or source owned by a tri bal
government or |located in or near tribal |[and, by providing
i ncreased certainty as to when the requirenents of the major
NSR program apply. Taken as a whole, today’'s rule should
result in no added burden or conpliance costs and shoul d not
substantially change the | evel of environnental performance
achi eved under the previous rul es and gui dance.

We anticipate that initially these changes will result
in asmall increase in the burden inposed upon review ng
authorities in order for themto be included in the State’'s
SIP. Neverthel ess, these options and revisions wll
ultimately provide greater operational flexibility to
sources permtted by the States, which will in turn reduce
the overall burden on the programon State and | ocal

authorities by reducing the nunber of required permt
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nodi fications. In conparison, no tribal governnent
currently has an approved Tribal |nplenmentation Plan (TIP)
under the CAA to inplenent the NSR program The Federal
government is currently the NSR review ng authority in

I ndi an country. Thus, tribal governnments shoul d not
experience added burden, nor should their | aws be affected
with respect to inplementation of this rule. Additionally,
al though maj or stationary sources affected by today' s rule
could be located in or near Indian country and/or be owned
or operated by tribal governnments, such affected sources
woul d not incur additional costs or conpliance burdens as a
result of this rule. Instead, the only effect on such
sources should be the benefit of the added certainty and
flexibility provided by the rule.

We recogni ze the inportance of including tribal
outreach as part of the rul emaking process. In addition to
affording tribes an opportunity to coment on this rule
t hrough the proposal, on which two tribes did submt
comments, we have also alerted tribes of this action through
our website and quarterly newsletter. To this point we have
not specifically consulted with tribal officials on this
rule, but we are commtted to work with any tri bal
government to resolve any issues that we may have overl ooked
in today' s rules and that may have an adverse inpact in
| ndi an country.

D. Executive Order 13045 - Protection of Children from
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Envi ronnental Health Risks and Safety R sks

Executive Order 13045, “Protection of Children from
Envi ronnmental Health Risks and Safety Ri sks” (62 EFR 19885,
April 23, 1997) applies to any rule that (1) is determ ned
to be “economcally significant” as defined under Executive
Order 12866, and (2) concerns an environnental health or
safety risk that EPA has reason to believe may have a
di sproportionate effect on children. |If the regulatory
action neets both criteria, we nmust evaluate the
environmental health or safety effects of the planned rule
on children and explain why the planned regulation is
preferable to other potentially effective and reasonabl e
alternatives that we considered.

This rule is not subject to Executive Order 13045,
because we do not have reason to believe the environnental
health or safety risks addressed by this action present a
di sproportionate risk to children. W believe that, based
on our analysis of electric utilities, this rule as a whole
will result in equal or better environnmental protection than
currently provided by the existing regulations, and do so in
a nore streanlined and effective manner.

E. Paper wor K Reducti on Act

The information collection requirenments in this final

rul e have been submtted for approval to OVB under the

requi renents of the Paperwork Reduction Act, 44 U . S.C. 3501

et seq. An ICR docunment has been prepared by EPA (1 CR No.
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1230. 14), and a copy nay be obtained from Susan Auby, U. S.
Envi ronnental Protection Agency, Ofice of Environnental

I nformation, Collection Strategies Division (2822T), 1200
Pennsyl vani a Avenue, NW Washi ngton, DC 20460- 0001, by e-
mai | at auby. susan@pa. gov, or by calling (202) 566-1672. A
copy may al so be downl oaded of f the internet at

http://ww. epa. gov/icr. The information requirenents

included in ICR No. 1230.14 are not effective until OVB
approves them

The information that I CR No. 1230.14 covers is required
for the submttal of a conplete permt application for the
construction or nodification of all major new stationary
sources of pollutants in attainment and nonattai nnent areas,
as well as for applicable mnor stationary sources of
pollutants. This information collection is necessary for
t he proper performance of EPA's functions, has practica
utility, and is not unnecessarily duplicative of information
we ot herwi se can reasonably access. W have reduced, to the
extent practicable and appropriate, the burden on persons
providing the information to or for EPA. In fact, we feel
that this rule will result in |less burden on industry and
reviewing authorities since it streamines the process of
determ ni ng whether a replacenment activity is RVRR

However, according to ICR No. 1230.14, we do anticipate
an initial increase in burden for reviewing authorities as a

result of the rule changes, to account for revising state
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i npl enmentation plans to incorporate these rule changes. As
di scussed above, we expect those one-tinme expenditures to be
l[imted to $580,000 for the estimted 112 affected revi ewi ng
authorities. For the nunber of respondent review ng
authorities, the analysis uses the 112 review ng authorities
count used by other permtting ICRs for the one-tine tasks
(for exanple, SIP revisions).

Burden neans the total tinme, effort, or financial
resources expended by persons to generate, maintain, retain,
or disclose or provide infornmation to or for a Federal
agency. This includes the tine needed to review
i nstructions; devel op, acquire, install, and utilize
t echnol ogy and systens for the purpose of responding to the
information collection; adjust existing ways to conply with
any previously applicable instructions and requirenents;
train personnel to respond to a collection of information;
search existing data sources; conplete and review the
collection of information; and transmt or otherw se
di scl ose the information.

An agency may not conduct or sponsor, and a person is
not required to respond to, a collection of information
unless it displays a currently valid OVB control nunber.

The OMB control nunbers for EPA's regulations are listed in
40 CFR part 9 and 48 CFR chapter 15. W wll continue to
present OMB control nunbers in a consolidated table formt

to be codified in 40 CFR part 9 of the Agency’s regul ations,
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and in each CFR volunme containing EPA regul ations. The
table lists the section nunbers with reporting and
recordkeepi ng requirenents, and the current OMB contro
nunbers. This listing of the OVB control nunbers and their
subsequent codification in the CFR satisfy the requirenents

of the Paperwork Reduction Act (44 U S.C. 3501 et seq.) and

OWB's inplenenting regulations at 5 CFR part 1320.
F. Regulatory Flexibility Act (RFA), as Anended by the

Smal | Busi ness Requl atory Enforcenment Fairness Act of 1996

(SBREFA), 5 U.S.C. 601 et seq.

We determned it is not necessary to prepare a
regulatory flexibility analysis in connection with this
final rule. W have also determned that this rule will not
have a significant econom c inpact on a substantial nunber
of small entities. For purposes of assessing the inpacts of
today’s rule on small entities, small entity is defined as:
(1) any small business enpl oying fewer than 500 enpl oyees;
(2) a small governnental jurisdiction that is a governnent
of a city, county, town, school district or special district
wi th a popul ation of |ess than 50,000; and (3) a snal
organi zation that is any not-for-profit enterprise which is
i ndependently owned and operated and is not domnant in its
field.

After considering the economi c inpacts of today’'s rule
on small entities, | certify that this action wll not have

a significant econom c inpact on a substantial nunber of
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small entities. |In determ ning whether a rule has a
significant econom c inpact on a substantial nunber of small
entities, the inpact of concern is any significant adverse
econom ¢ inpact on small entities, since the primary purpose
of the regulatory flexibility analyses is to identify and
address regul atory alternatives “which mnimze any
significant economc inpact of this rule on small entities.”
5 U S.C. Sections 603 and 604. Thus, an agency may certify
that a rule will not have a significant econonm c inpact on a
substantial nunber of small entities if the rule relieves
regul atory burden, or otherwi se has a positive economc
effect on all of the small entities subject to the rule.
Today’s rule will not have a significant econom c inpact on
a substantial nunber of small entities because it wll
decrease the regul atory burden of the existing regul ations
and have a positive effect on all snmall entities subject to
the rule. This rule inproves operational flexibility for
owners or operators of mgjor stationary sources and
clarifies applicable requirenents for determning if a
change qualifies as a nmajor nodification. W have therefore
concluded that today’s rule will relieve regulatory burden
for all small entities.

G Unf unded Mandates Reform Act of 1995

Title Il of the Unfunded Mandates Reform Act of 1995
(UVRA), Public Law 104-4, establishes requirenents for

Federal agencies to assess the effects of their regulatory
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actions on State, local, and tribal governnments and the
private sector. Under section 202 of UVRA, we generally
must prepare a witten statenent, including a cost-benefit
anal ysis, for proposed and final rules wth "Federal

mandat es” that may result in expenditures to State, |ocal,
and tribal governments, in the aggregate, or to the private
sector of $100 million or nore in any one year. Before
promul gating an EPA rule for which a witten statenent is
needed, section 205 of the UVRA generally requires us to
identify and consi der a reasonabl e nunber of regul atory
alternatives and adopt the |east costly, nost cost-effective
or | east burdensone alternative that achieves the objectives
of the rule. The provisions of section 205 do not apply
when they are inconsistent with applicable |aw. Moreover,
section 205 allows us to adopt an alternative other than the
| east costly, nobst cost-effective, or |east burdensone
alternative if the Adm nistrator publishes with the fina
rul e an explanation why that alternative was not adopt ed.

Bef ore we establish any regul atory requirenents that
may significantly or uniquely affect small governnents,
including tribal governnents, we nust have devel oped under
section 203 of the UVRA a small governnent agency plan. The
pl an nust provide for notifying potentially affected snal
governnents, enabling officials of affected snal
governments to have meaningful and tinmely input in the

devel opnment of our regul atory proposals with significant
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Federal intergovernnmental mandates, and inform ng,
educating, and advising small governnments on conpliance with
the regul atory requirenents.

We believe these rule changes will actually reduce the
regul atory burden associated with the maj or NSR program by
i nproving the operational flexibility of owners or operators
and clarifying the requirenents. Because the program
changes provided in the rule are not expected to result in a
significant increase in the expenditure by State, |ocal, and
tribal governnents, or the private sector, we have not
prepared a budgetary inpact statenent or specifically
addressed the selection of the | east costly, nobst cost-
effective, or |east burdensone alternative. Because snall
governnents will not be significantly or uniquely affected
by this rule, we are not required to develop a plan wth
regard to small governnents. Therefore, this rule is not
subject to the requirenents of section 203 of the UWRA

H. Nati onal Technol ogy Transfer and Advancenent Act of 1995

Section 12(d) of the National Technol ogy Transfer and
Advancemnent Act of 1995 (NTTAA), Public Law No. 104-113,
section 12(d) (15 U. S.C. 272 note) directs us to use
vol untary consensus standards (VCS) in our regulatory
activities unless to do so would be inconsistent with
applicable law or otherwi se inpractical. VCS are technica
standards (for exanple, materials specifications, test

met hods, sanpling procedures, and business practices) that
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are devel oped or adopted by voluntary consensus standards
bodi es. The NTTAA directs us to provide Congress, through
OMB, expl anations when the Agency deci des not to use
avai |l abl e and appl i cabl e VCS.

Al though this rule does involve the use of technical
standards, it does not preclude the State, local, and triba
reviewi ng agencies fromusing VCS. Today' s rule is an
i nprovenent of the existing NSR permtting program As
such, it only ensures that promul gated technical standards
are considered and appropriate controls are installed, prior
to the construction of nmajor sources of air em ssions.
Therefore, we are not considering the use of any VCS in
today’s rule.

| . Executive Order 13211 - Actions Concerni ng Requl ati ons

That Significantly Affect Energy Supply, Distribution, or

Use

This rule is not a “significant energy action” as
defined in Executive Order 13211, “Actions Concerning
Regul ations That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May 22, 2001)) because
it is not likely to have a significant adverse effect on the
supply, distribution or use of energy.

Today’s rule inproves the ability of sources to
maintain the reliability of production facilities, and
effectively utilize and i nprove existing capacity.

J. Executive Order 12988 - Civil Justice Reform
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This final rule does not have any preenptive or
retroactive effect. This action neets applicabl e standards
in sections 3(a) and 3(b)(2) of Executive Order 12988, Cvil
Justice Reform to mnimze litigation, elimnate anbiguity,
and reduce burden.

V. Effective Date for Today’s Requirenents

Al of these changes will take effect in the Federal
PSD program (codi fied at 852.21) on [I NSERT DATE 60 DAYS
AFTER DATE OF PUBLI CATI ON OF FI NAL RULES I N THE FEDERAL
REG STER]. This neans that these rules will apply on
[ | NSERT DATE 60 DAYS AFTER DATE OF PUBLI CATI ON OF FI NAL
RULES I N THE FEDERAL REQ STER] in any area w thout an
approved PSD program for which we are the review ng
authority, or for which we have del egated our authority to
issue permts to a State or |local review ng authority.

To be approvabl e under the SIP, State and | ocal agency
prograns inplenenting part C (PSD permt programin 851.166)
or part D (nonattainment NSR permt programin 851.165) nust
i ncl ude today’s changes as m ni num program el enents. State
and | ocal agencies should assure that any program changes
under 88 51.165 and 51.166 are consistently accounted for in
other SIP planning neasures. State and | ocal agencies nust
adopt and submt revisions to their part 51 permtting
prograns inplenmenting these m ni mum program el enments no
| ater than [I NSERT DATE 3 YEARS AFTER PUBLI CATI ON OF FI NAL
REGULATI ON I N FEDERAL REGQ STER]. That is, for both
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nonattai nnent and attai nment areas, the SIP revisions nust
be adopted and submtted within 3 years fromtoday. The CAA
does not specify a date for subm ssion of SIPs when we
revise the PSD and NSR rules. W believe it is appropriate
to establish a date anal ogous to the date for subm ssion of
new SI Ps when a NAAQS is pronul gated or revised. Under
section 110(a)(1) of the CAA as anended in 1990, that date
is 3 years from pronul gation or revision of the NAAQS.
Accordingly, we have established 3 years fromtoday’s
revisions as the required date for subm ssion of conform ng
SI P revisions.

Today’s rul e revises the Federal PSD program | ocated at
40 CFR 52.21 to include the new equi pnent repl acenent
provi sion of the RVMRR exclusion. The part 52 regul ations
governi ng Federal permtting prograns include the Federa
PSD rule at 40 CFR 52.21 as well as the various sections of
subparts C through DDD of part 52 that incorporate the
Federal permtting programby reference for those
jurisdictions where EPA applies part 52.21 as a Federal
| mpl ement ati on Pl an because such jurisdictions [ack an
approved SIP to inplenent the PSD program Because today’s
final rule adds additional paragraphs to the part 52.21
rules, we will be revising the references in subparts C
through DDD to appropriately reflect the programthat
applies. This final action will be taken in a separate

Federal Register notice and will not change the effective
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date of today’'s final changes.
VI. Statutory Authority

The statutory authority for this action is provided by
sections 101, 111, 114, 116, and 301 of the CAA as anended
(42 U.S.C. 7401, 7411, 7414, 7416, and 7601). This
rul emeking is al so subject to section 307(d) of the CAA (42
U . S.C. 7407(d)).
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RVRR — Page 150 of 174

LI ST OF SUBJECTS
40 CFR Parts 51 and 52

Environnmental protection, Adm nistrative practices and
procedures, Air pollution control, Intergovernnental

rel ati ons.

Dat ed:

Mari anne Lamont Hori nko,

Acting Adm nistrator.
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For the reasons set out in the preanble, title 40, chapter
of the Code of Federal Regul ations is anmended as foll ows:
PART 51 - [ AVENDED]

1. The authority citation for part 51 continues to
read as foll ows:
Authority: 23 U.S.C. 101; 42 U.S.C. 7401-7671q.
Subpart | - [Amrended]

2. Section 51.165 is anended:

a. By revising paragraph (a)(1)(v)(O(1).

b. By adding paragraphs (a)(1)(xliii) through (xlvi),
and paragraphs (h) and (i).

The revision and additions read as foll ows:

8§51.165 Pernt requirenents.

(a) * * *

(1) * * *

(v) * * %

(Q) * * *

(1) Routine maintenance, repair and repl acenent.
Routi ne mai ntenance, repair and replacenent shall include,
but not be limted to, any activity(s) that neets the
requi renents of the equi pnent replacenent provisions
contained in paragraph (h) of this section.

*x * * % %

(xItii)(A) In general, process unit mnmeans any

coll ection of structures and/or equi pnent that processes,
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assenbl es, applies, blends, or otherw se uses nateri al
inputs to produce or store an internediate or a conpl eted
product. A single stationary source may contain nore than
one process unit, and a process unit nmay contain nore than
one eni ssions unit.

(B) Pollution control equipnment is not part of the
process unit, unless it serves a dual function as both
process and control equipnent. Admnistrative and
war ehousing facilities are not part of the process unit.

(C For replacenent cost purposes, conponents shared
between two or nore process units are proportionately
al | ocated based on capacity.

(D) The following list identifies the process units at
specific categories of stationary sources.

(1) For a steamelectric generating facility, the
process unit consists of those portions of the plant that
contribute directly to the production of electricity. For
exanple, at a pulverized coal-fired facility, the process
unit would generally be the conbination of those systens
fromthe coal receiving equipnment through the em ssion stack
(excl udi ng post-conbustion pollution controls), including
t he coal handling equi prent, pulverizers or coal crushers,
feedwat er heaters, ash handling, boiler, burners, turbine-
generator set, condenser, cooling tower, water treatnent
system air preheaters, and operating control systens. Each

separate generating unit is a separate process unit.
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(2) For a petroleumrefinery, there are several
categories of process units: those that separate and/ or
distill petrol eum feedstocks; those that change nol ecul ar
structures; petroleumtreating processes; auxiliary
facilities, such as steam generators and hydrogen production
units; and those that |oad, unload, blend or store
i nternmedi ate or conpl eted products.

(3) For an incinerator, the process unit would consi st
of conponents fromthe feed pit or refuse pit to the stack
i ncl udi ng conveyors, conbustion devices, heat exchangers and
st eam generators, quench tanks, and fans.

(xI'tv) Functionally equival ent conponent neans a

conponent that serves the sane purpose as the repl aced
conponent .

(xI'v) Fixed capital cost nmeans the capital needed to

provide all the depreciable conponents. “Depreciable
conponents” refers to all conponents of fixed capital cost
and is cal cul ated by subtracting | and and worki ng capital
fromthe total capital investnent, as defined in paragraph
(a)(1)(xlvi) of this section

(xI'vi) Total capital investnent nmeans the sum of the

following: all costs required to purchase needed process
equi pnent (purchased equi pnent costs); the costs of | abor
and materials for installing that equi prment (direct
installation costs); the costs of site preparation and

bui | di ngs; other costs such as engineering, construction and
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field expenses, fees to contractors, startup and perfornance
tests, and contingencies (indirect installation costs); |and
for the process equi pnent; and working capital for the
process equi pnent.
ok kK

(h) Equi prent Repl acenent Provision. Wthout regard
to ot her considerations, routine maintenance, repair and
repl acenent includes, but is not [imted to, the repl acenent
of any conponent of a process unit with an identical or
functional ly equival ent conponent(s), and mai nt enance and
repair activities that are part of the replacenent activity,
provided that all of the requirenents in paragraphs (h)(1)
through (3) of this section are net.

(1) Capital Cost threshold for Equi pnrent Repl acenent

(1) For an electric utility steamgenerating unit, as
defined in 51.165(a)(1)(xx), the fixed capital cost of the
repl acenent conponent(s) plus the cost of any associ ated
mai nt enance and repair activities that are part of the
repl acenent shall not exceed 20 percent of the repl acenent
val ue of the process unit, at the tinme the equipnent is
replaced. For a process unit that is not an electric
utility steamgenerating unit the fixed capital cost of the
repl acenent conponent(s) plus the cost of any associ ated
mai nt enance and repair activities that are part of the
repl acenent shall not exceed 20 percent of the repl acenent

val ue of the process unit, at the tinme the equipnent is

156



repl aced.

(1i) In determning the replacenent val ue of the
process unit; and, except as otherw se all owed under
paragraph (h)(1)(iii) of this section, the owner or operator
shal |l determ ne the replacenent value of the process unit on
an estimate of the fixed capital cost of constructing a new
process unit, or on the current appraised value of the
process unit.

(iii) As an alternative to paragraph (h)(1)(ii) of
this section for determning the replacenent value of a
process unit, an owner or operator may choose to use
i nsurance val ue (where the insurance val ue covers only
conpl ete replacenent), investnment val ue adjusted for
inflation, or another accounting procedure if such procedure
is based on Generally Accepted Accounting Principles,
provi ded that the owner or operator sends a notice to the
reviewing authority. The first tinme that an owner or
operator submts such a notice for a particular process
unit, the notice may be submtted at any tine, but any
subsequent notice for that process unit nay be submtted
only at the beginning of the process unit’s fiscal year.

Unl ess the owner or operator submts a notice to the
reviewi ng authority, then paragraph (h)(1)(ii) of this
section will be used to establish the replacenent val ue of
the process unit. Once the owner or operator submts a

notice to use an alternative accounting procedure, the owner
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or operator nust continue to use that procedure for the
entire fiscal year for that process unit. |In subsequent
fiscal years, the owner or operator nust continue to use
this selected procedure unless and until the owner or
operator sends another notice to the review ng authority
sel ecting another procedure consistent with this paragraph
or paragraph (h)(1)(ii) of this section at the beginning of
such fiscal year

(2) Basic Design Paraneters. The replacenent does not
change the basic design paraneter(s) of the process unit to
whi ch the activity pertains.

(1) Except as provided in paragraph (h)(2)(iii) of
this section, for a process unit at a steamelectric
generating facility, the owner or operator may select as its
basi ¢ design paraneters either maxi mum hourly heat input and
maxi mum hourly fuel consunption rate or maxi mum hourly
electric output rate and maxi num steam flow rate. Wen
establishing fuel consunption specifications in terns of
wei ght or volunme, the m ninum fuel quality based on British
Thermal Units content shall be used for determ ning the
basi ¢ design paraneter(s) for a coal-fired electric utility
steam generating unit.

(11) Except as provided in paragraph (h)(2)(iii) of
this section, the basic design paraneter(s) for any process
unit that is not at a steamelectric generating facility are

maxi mum rate of fuel or heat input, maxinumrate of materi al
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i nput, or maximumrate of product output. Conbustion
process units will typically use nmaxi mnumrate of fuel input.
For sources having nmultiple end products and raw materi al s,
t he owner or operator should consider the primary product or
primary raw material when sel ecting a basic design

par anet er

(tit) If the owner or operator believes the basic
desi gn paraneter(s) in paragraphs (h)(2)(i) and (ii) of this
section is not appropriate for a specific industry or type
of process unit, the owner or operator may propose to the
reviewing authority an alternative basic design paraneter(s)
for the source’s process unit(s). |If the review ng
authority approves of the use of an alternative basic design
paraneter(s), the reviewing authority shall issue a permt
that is legally enforceable that records such basic design
paraneter(s) and requires the owner or operator to conply
Wi th such paraneter(s).

(1v) The owner or operator shall use credible
information, such as results of historic maxi num capability
tests, design information fromthe manufacturer, or
engi neering cal culations, in establishing the nmagnitude of
t he basic design paranmeter(s) specified in paragraphs
(h)(2)(i) and (ii) of this section.

(v) If design information is not available for a
process unit, then the owner or operator shall determ ne the

process unit’s basic design paranmeter(s) using the maxi num
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val ue achi eved by the process unit in the five-year period

i mredi ately preceding the planned activity.

(vi) Efficiency of a process unit is not a basic
desi gn par anet er

(3) The replacenent activity shall not cause the

process unit to exceed any em ssion l[imtation, or

operational limtation that has the effect of constraining

em ssions, that applies to the process unit and that is

| egal | y enforceabl e.
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3. Section 51.166 is anmended:

a. By revising paragraph (b)(2)(iii)(a).

b. By addi ng paragraphs (b)(53) through (56), and
par agr aphs (y) and (z).

The revision and additions read as foll ows:

851. 166 Prevention of significant deterioration of air

quality.
(b) * * »
(2) * *
(iii) * * =

(a) Routine maintenance, repair and repl acenent.
Routi ne mai ntenance, repair and replacenent shall include,
but not be limted to, any activity(s) that neets the
requi renents of the equi pnent replacenent provisions
contained in paragraph (y) of this section.

*x * * % %

(53)(i) 1In general, process unit neans any collection

of structures and/or equi pnent that processes, assenbles,
applies, blends, or otherwi se uses material inputs to
produce or store an internediate or a conpleted product. A
single stationary source may contain nore than one process
unit, and a process unit may contain nore than one em ssions
unit.

(1i) Pollution control equipnent is not part of the
process unit, unless it serves a dual function as both

process and control equipnent. Admnistrative and
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war ehousing facilities are not part of the process unit.

(ti1) For replacenent cost purposes, conponents shared
between two or nore process units are proportionately
al | ocated based on capacity.

(tv) The following list identifies the process units
at specific categories of stationary sources.

(a) For a steamelectric generating facility, the
process unit consists of those portions of the plant that
contribute directly to the production of electricity. For
exanple, at a pulverized coal-fired facility, the process
unit would generally be the conbination of those systens
fromthe coal receiving equipnment through the em ssion stack
(excl udi ng post-conbustion pollution controls), including
t he coal handling equi prent, pulverizers or coal crushers,
feedwat er heaters, ash handling, boiler, burners, turbine-
generator set, condenser, cooling tower, water treatnent
system air preheaters, and operating control systens. Each
separate generating unit is a separate process unit.

(b) For a petroleumrefinery, there are several
categories of process units: those that separate and/or
distill petroleum feedstocks; those that change nol ecul ar
structures; petroleumtreating processes; auxiliary
facilities, such as steam generators and hydrogen production
units; and those that |oad, unload, blend or store
i nternmedi ate or conpl eted products.

(¢) For an incinerator, the process unit woul d consi st
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of conponents fromthe feed pit or refuse pit to the stack
i ncl udi ng conveyors, conbustion devices, heat exchangers and
st eam generators, quench tanks, and fans.

(54) Functionally equival ent conponent neans a

conponent that serves the sane purpose as the repl aced
conponent .

(55) Fixed capital cost neans the capital needed to

provide all the depreciable conponents. “Depreciable
conponents” refers to all conponents of fixed capital cost
and is cal cul ated by subtracting | and and worki ng capital
fromthe total capital investnent, as defined in paragraph
(b) (56) of this section.

(56) Total capital investnent neans the sum of the

following: all costs required to purchase needed process
equi pnent (purchased equi pnent costs); the costs of | abor
and materials for installing that equi prment (direct
installation costs); the costs of site preparation and
bui | di ngs; other costs such as engineering, construction and
field expenses, fees to contractors, startup and perfornance
tests, and contingencies (indirect installation costs); |and
for the process equi pnent; and working capital for the
process equi pnent.
ok kK

(y) Equiprent Replacenent Provision. Wthout regard
to ot her considerations, routine maintenance, repair and

repl acenent includes, but is not [imted to, the repl acenent
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of any conponent of a process unit with an identical or
functional ly equival ent conponent(s), and mai ntenance and
repair activities that are part of the replacenent activity,
provided that all of the requirenents in paragraphs (y)(1)
through (3) of this section are net.

(1) Capital Cost threshold for Equi pnrent Repl acenent

(1) For an electric utility steamgenerating unit, as
defined in 51.166(b)(30), the fixed capital cost of the
repl acenent conponent(s) plus the cost of any associ at ed
mai nt enance and repair activities that are part of the
repl acenent shall not exceed 20 percent of the replacenent
val ue of the process unit, at the tinme the equipnent is
replaced. For a process unit that is not an electric
utility steamgenerating unit the fixed capital cost of the
repl acenent conponent(s) plus the cost of any associ ated
mai nt enance and repair activities that are part of the
repl acenent shall not exceed 20 percent of the replacenent
val ue of the process unit, at the tinme the equipnent is
repl aced.

(1i) In determning the replacenent val ue of the
process unit; and, except as otherw se allowed under
paragraph (y)(1)(iii) of this section, the owner or operator
shall determ ne the replacenent value of the process unit on
an estimate of the fixed capital cost of constructing a new
process unit, or on the current appraised value of the

process unit.
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(ti1) As an alternative to paragraph (y)(1)(ii) of
this section for determning the replacenent value of a
process unit, an owner or operator may choose to use
i nsurance val ue (where the insurance val ue covers only
conpl ete repl acenent), investnent val ue adjusted for
inflation, or another accounting procedure if such procedure
is based on Generally Accepted Accounting Principles,
provi ded that the owner or operator sends a notice to the
reviewing authority. The first tinme that an owner or
operator submts such a notice for a particular process
unit, the notice may be submtted at any tine, but any
subsequent notice for that process unit nay be submtted
only at the beginning of the process unit’s fiscal year.
Unl ess the owner or operator submts a notice to the
reviewi ng authority, then paragraph (y)(1)(ii) of this
section will be used to establish the replacenent val ue of
the process unit. Once the owner or operator submts a
notice to use an alternative accounting procedure, the owner
or operator nust continue to use that procedure for the
entire fiscal year for that process unit. |In subsequent
fiscal years, the owner or operator nust continue to use
this sel ected procedure unless and until the owner or
operator sends another notice to the review ng authority
sel ecting another procedure consistent with this paragraph
or paragraph (y)(21)(ii) of this section at the begi nning of

such fiscal year
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(2) Basic Design Paraneters. The replacenent does not
change the basic design paraneter(s) of the process unit to
whi ch the activity pertains.

(1) Except as provided in paragraph (y)(2)(iii) of
this section, for a process unit at a steamelectric
generating facility, the owner or operator may select as its
basi ¢ design paraneters either maxi mum hourly heat input and
maxi mum hourly fuel consunption rate or maxi mum hourly
electric output rate and maxi num steam flow rate. Wen
establishing fuel consunption specifications in terns of
wei ght or volunme, the m ninum fuel quality based on British
Thermal Units content shall be used for determ ning the
basi ¢ design paraneter(s) for a coal-fired electric utility
steam generating unit.

(11) Except as provided in paragraph (y)(2)(iii) of
this section, the basic design paraneter(s) for any process
unit that is not at a steamelectric generating facility are
maxi mum rate of fuel or heat input, maxinumrate of materi al
i nput, or maximumrate of product output. Conbustion
process units will typically use nmaxi mumrate of fuel input.
For sources having multiple end products and raw materi al s,
t he owner or operator should consider the primary product or
primary raw material when sel ecting a basic design
par anet er

(tit) If the owner or operator believes the basic

design paraneter(s) in paragraphs (y)(2)(i) and (ii) of this

166



section is not appropriate for a specific industry or type
of process unit, the owner or operator may propose to the
reviewing authority an alternative basic design paraneter(s)
for the source’'s process unit(s). |If the review ng
authority approves of the use of an alternative basic design
paraneter(s), the reviewing authority shall issue a permt
that is legally enforceable that records such basic design
paraneter(s) and requires the owner or operator to conply

w th such paraneter(s).

(tv) The owner or operator shall use credible
information, such as results of historic maxi mum capability
tests, design information fromthe manufacturer, or
engi neering cal culations, in establishing the nmagnitude of
t he basic design paraneter(s) specified in paragraphs
(y)(2)(i) and (ii) of this section.

(v) If design information is not available for a
process unit, then the owner or operator shall determ ne the
process unit’s basic design paranmeter(s) using the maxi num
val ue achi eved by the process unit in the five-year period
i mredi ately preceding the planned activity.

(vi) Efficiency of a process unit is not a basic
desi gn par anet er

(3) The replacenent activity shall not cause the
process unit to exceed any em ssion l[imtation, or
operational limtation that has the effect of constraining

em ssions, that applies to the process unit and that is
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| egal | y enforceabl e.
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PART 52 - [ Anended]
1. The authority citation for part 52 continues to
read as foll ows:
Authority: 42 U S. C. 7401, et seq.
Subpart A - [Amrended]

2. Section 52.21 is anended:

a. By revising paragraph (b)(2)(iii)(a).

b. By addi ng paragraphs (b)(55) through (58), and
par agraphs (cc) and (dd).

The revision and additions read as foll ows:

8§52.21 Prevention of significant deterioration of air

quality.
(b) * * »
(2) * *
(iii) * * =

(a) Routine maintenance, repair and repl acenent.
Routi ne mai ntenance, repair and replacenent shall include,
but not be limted to, any activity(s) that neets the
requi renents of the equi pnent replacenent provisions
contained in paragraph (cc) of this section.

*x * * % %

(55)(i) 1In general, process unit neans any collection

of structures and/or equi pnent that processes, assenbles,
applies, blends, or otherwi se uses material inputs to
produce or store an internediate or a conpleted product. A

single stationary source may contain nore than one process
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unit, and a process unit may contain nore than one em ssions
unit.

(1i) Pollution control equipnent is not part of the
process unit, unless it serves a dual function as both
process and control equipnent. Admnistrative and
war ehousing facilities are not part of the process unit.

(ti1) For replacenent cost purposes, conponents shared
between two or nore process units are proportionately
al | ocated based on capacity.

(tv) The following list identifies the process units
at specific categories of stationary sources.

(a) For a steamelectric generating facility, the
process unit consists of those portions of the plant that
contribute directly to the production of electricity. For
exanple, at a pulverized coal-fired facility, the process
unit would generally be the conbination of those systens
fromthe coal receiving equipnment through the em ssion stack
(excl udi ng post-conbustion pollution controls), including
t he coal handling equi prent, pulverizers or coal crushers,
feedwat er heaters, ash handling, boiler, burners, turbine-
generator set, condenser, cooling tower, water treatnent
system air preheaters, and operating control systens. Each
separate generating unit is a separate process unit.

(b) For a petroleumrefinery, there are several
categories of process units: those that separate and/ or

distill petrol eum feedstocks; those that change nol ecul ar
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structures; petroleumtreating processes; auxiliary
facilities, such as steam generators and hydrogen production
units; and those that |oad, unload, blend or store
i nternmedi ate or conpl eted products.

(¢) For an incinerator, the process unit woul d consi st
of conponents fromthe feed pit or refuse pit to the stack
i ncl udi ng conveyors, conbustion devices, heat exchangers and
st eam generators, quench tanks, and fans.

(56) Functionally equival ent conponent neans a

conponent that serves the sane purpose as the repl aced
conponent .

(57) Fixed capital cost neans the capital needed to

provide all the depreciable conponents. “Depreciable
conponents” refers to all conponents of fixed capital cost
and is cal cul ated by subtracting | and and worki ng capital
fromthe total capital investnent, as defined in paragraph
(b) (58) of this section.

(58) Total capital investnent neans the sum of the

following: all costs required to purchase needed process
equi pnent (purchased equi pnent costs); the costs of |abor
and materials for installing that equi pnment (direct
installation costs); the costs of site preparation and
bui | di ngs; other costs such as engineering, construction and
field expenses, fees to contractors, startup and perfornance
tests, and contingencies (indirect installation costs); |and

for the process equi pnent; and working capital for the
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process equi pnent.
ok kK

(cc) Wthout regard to other considerations, routine
mai nt enance, repair and replacenent includes, but is not
limted to, the replacenent of any conponent of a process
unit with an identical or functionally equival ent
conponent (s), and mai ntenance and repair activities that are
part of the replacenent activity, provided that all of the
requi renents in paragraphs (cc)(1) through (3) of this
section are net.

(1) Capital Cost threshold for Equi prent Repl acenent

(1) For an electric utility steamgenerating unit, as
defined in 52.21(b)(31), the fixed capital cost of the
repl acenent conponent(s) plus the cost of any associ at ed
mai nt enance and repair activities that are part of the
repl acenent shall not exceed 20 percent of the replacenent
val ue of the process unit, at the tinme the equipnent is
replaced. For a process unit that is not an electric
utility steamgenerating unit the fixed capital cost of the
repl acenent conponent(s) plus the cost of any associ ated
mai nt enance and repair activities that are part of the
repl acenent shall not exceed 20 percent of the replacenent
val ue of the process unit, at the tinme the equipnent is
repl aced.

(1i) In determning the replacenent val ue of the

process unit; and, except as otherw se all owed under
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paragraph (cc)(1)(iii) of this section, the owner or
operator shall determ ne the replacenent value of the
process unit on an estimte of the fixed capital cost of
constructing a new process unit, or on the current appraised
val ue of the process unit.

(ti1) As an alternative to paragraph (cc)(21)(ii) of
this section for determning the replacenent value of a
process unit, an owner or operator may choose to use
i nsurance val ue (where the insurance val ue covers only
conpl ete repl acenent), investnent val ue adjusted for
inflation, or another accounting procedure if such procedure
is based on Generally Accepted Accounting Principles,
provi ded that the owner or operator sends a notice to the
reviewing authority. The first tinme that an owner or
operator submts such a notice for a particular process
unit, the notice may be submtted at any tine, but any
subsequent notice for that process unit nay be submtted
only at the beginning of the process unit’s fiscal year.
Unl ess the owner or operator submts a notice to the
reviewi ng authority, then paragraph (cc)(1)(ii) of this
section will be used to establish the replacenent val ue of
the process unit. Once the owner or operator submts a
notice to use an alternative accounting procedure, the owner
or operator nust continue to use that procedure for the
entire fiscal year for that process unit. |In subsequent

fiscal years, the owner or operator nmust continue to use
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this selected procedure unless and until the owner or
operator sends another notice to the review ng authority

sel ecting another procedure consistent with this paragraph
or paragraph (cc)(1)(ii) of this section at the begi nning of
such fiscal year

(2) Basic Design Paraneters. The replacenent does not
change the basic design paraneter(s) of the process unit to
whi ch the activity pertains.

(1) Except as provided in paragraph (cc)(2)(iii) of
this section, for a process unit at a steamelectric
generating facility, the owner or operator may select as its
basi ¢ design paraneters either maxi mum hourly heat input and
maxi mum hourly fuel consunption rate or maxi mum hourly
electric output rate and nmaxi num steam flow rate. Wen
establishing fuel consunption specifications in terns of
wei ght or volunme, the m ninum fuel quality based on British
Thermal Units content shall be used for determi ning the
basi ¢ design paraneter(s) for a coal-fired electric utility
steam generating unit.

(1i1) Except as provided in paragraph (cc)(2)(iii) of
this section, the basic design paraneter(s) for any process
unit that is not at a steamelectric generating facility are
maxi mum rate of fuel or heat input, maxinumrate of materi al
i nput, or maximumrate of product output. Conbustion
process units will typically use nmaxi mnumrate of fuel input.

For sources having nmultiple end products and raw materi al s,
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t he owner or operator should consider the primary product or
primary raw materi al when sel ecting a basic design
par anet er

(tit) If the owner or operator believes the basic
desi gn paraneter(s) in paragraphs (cc)(2)(i) and (ii) of
this section is not appropriate for a specific industry or
type of process unit, the owner or operator nmay propose to
the review ng authority an alternative basic design
paraneter(s) for the source’s process unit(s). |If the
reviewi ng authority approves of the use of an alternative
basi ¢ design paraneter(s), the review ng authority shal
issue a permt that is legally enforceable that records such
basi ¢ design paraneter(s) and requires the owner or operator
to conply with such paraneter(s).

(tv) The owner or operator shall use credible
information, such as results of historic maxi num capability
tests, design information fromthe manufacturer, or
engi neering cal culations, in establishing the nmagnitude of
t he basic design paraneter(s) specified in paragraphs
(cc)(2)(i) and (ii) of this section.

(v) If design information is not available for a
process unit, then the owner or operator shall determ ne the
process unit’s basic design paranmeter(s) using the maxi num
val ue achi eved by the process unit in the five-year period
i mredi ately preceding the planned activity.

(vi) Efficiency of a process unit is not a basic
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desi gn par anet er

(3) The replacenent activity shall not cause the
process unit to exceed any em ssion l[imtation, or
operational limtation that has the effect of constraining
em ssions, that applies to the process unit and that is

| egal | y enforceabl e.
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